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Preface

Neary 8 0 years ago , Catherine Jackma n graduated fro m Centr e College , in
Danville, Kentucky. Hoping for a career in teaching, she was on e o f the first
African-American women to receive her degree from Centre . Despite her su-
perb grades and the state's chronic shortage of teachers, no Kentucky school
would hir e her. Afte r month s o f searching fo r employment, Catherin e too k
the only job she was offered , tha t of seamstress at Danville's Rainbow Clean-
ers. My grandfather, owner of the Rainbow, often lef t her in charge. Inside the
cleaners, Grandpa said customers always would spea k politely to Catherine .
He was outraged that, outside the shop, she became invisible to all the whites
who passed her on the street.

In the middl e 1920 s Grandpa' s youn g wif e wa s stricke n wit h sever e en -
cephalitis and was sent as an invalid t o Kentucky State Hospital. Lef t with a
three-year-old daughter , Mildred , h e lapse d int o despai r an d the n alco -
holism. Catherin e manage d th e sho p ever y day , bu t hi s alcoholis m onl y
worsened. Soo n Catherin e brough t littl e Mildre d home wit h he r eac h eve -
ning t o Colore d Town , o n th e outskirt s o f Danville . Sh e live d i n Colored
Town until she married my father when she was 18. From Catherine, Mildred
learned he r dee p laugh , her quic k wit , her remarkable cooking and sewin g
skills, and her habit o f hugging people as soon as she saw them.

One o f my favorit e Kentucky-Sunda y memories i s o f drivin g dow n th e
main unpaved stree t o f Colored Town. None of the homes wa s painted, an d
all of them had outhouses an d pumps outback , even in the late 1950s. But all
of them ha d bi g covered porches , wit h chair s fo r visiting, across the front .
Dad would b e at the wheel o f our old black Hudson, afte r havin g driven the
three hours fro m Louisville . Mom, Mildred House Shrader, would be telling
stories abou t he r childhoo d i n Colore d Town. Ou r ca r never mad e i t mor e
than a few blocks down the street before people would converg e on it, shout-
ing "It' s Milli e and th e kids, " pullin g ope n th e ca r doors , and huggin g my
brothers an d sisters and me.



Mildred Hous e Shrade r becam e a  leade r i n Kentuck y c i v i l right s cause s
and activ e i n bot h th e women' s movemen t an d th e peac e movement . Sh e
made a difference in the world . She was th e first activist [  knew.

As children , sometime s w e wer e embarrasse d b y Mom' s outspokenness .
We often wished sh e woul d ju s t sta y a t home, keep q u i e t , and continu e can-
ning garden vegetable s and carin g for our famil y o f nine. When friend s came
to v is i t , w e ofte n pleade d wi t h he r no t t o sa y anyth in g controversial . Not
un t i l 1  was 1 6 di d I  f u l l y realiz e how l o r t u n a t e w e al l wor e t o hav e her..  Not
until sh e wa s dying , a t ag o 43. di d 1  real ize ho w p r o f o u n d l y sh e ha d shape d
all o f us .

Mom an d Da d designe d an d b u i l t a  hous e i n Fer n Crook , Kentucky , nea r
Newburg, a large African-American settlement . As a  resul t , i n th e lat e 1950s
and 1960 s we grew up i n the onl y r ac i a l l y in tegra te d par t o f Jefferson County,
and som e o f my sisters and brothers , like Christopher, made their best friend s
in Newburg . Christopher an d hi s f r ien d Walte r ("Bubba. " the y calle d eac h
other) spent a  good dea l of t ime t h i n k i n g up way s to get the betto r of the loca l
racists. They ha d a  deadpan r o u t i n e they used t o challenge segregated club s
or neighborhoods. Onc e Chri s went to " join" the loca l Moos e Club , the chief
source o f enter tainment i n Fer n Creek . Afte r h e ha d pai d fo r a famil y mem -
bership, Chri s mentione d tha i h e an d hi s "brother " would sto p b y t o play
pool. Whe n the y did so . Walter wou ld b e the only colored face in a room ful l
of white pickup-truck owners. Th e ensuing s i t u a t i o n s, with Christopher an d
Walter doin g thei r deadpan exchange s wer e th e subjec t o f man y raucou s
dinner-time stories . Chris and W a l t e r woul d always "win" such conflicts , a t
least i n the retelling .

By th e earl y 1960s , m y mothe r ha d becom e th e firs t whit e membe r o f th e
NAACP i n th e stat e of Kentucky . A  common Christenin g name fo r newborn
girls i n Newburg was "Mildred, " for the ir white godmother. When Mo m an d
Dad marche d an d san g i n c i v i l r ight s protests , the y ofte n pulle d th e tw o
youngest o f u s seve n brother s an d sister s behind the m i n ou r rust in g re d
"Flyer" wagon . Late r my mothe r became a  leade r in Kentucky' s open-hous-
ing movement.

Once he r younges t children wore i n school . Mo m wen t t o college . Whe n
she was diagnosed wit h bon e cancer, she had bee n teachin g for only a year—
high-school Englis h in th e poores t s lum of Louisvi l le. Mom had th e first en-
vironmental ly induce d cance r tha t 1  knew, cause d b y unnecessar y an d
repealed X-rays . Years la ter , th e U.S . Office o f Technology Assessmen t con -
firmed that u p t o 90 percent of all cancers ar e environmentally induced and
theoretically preventable. ' Mom need no t hav e died at ago 45. Her death pu t
a huma n fac e on th e m o n u m e n t a l societa l fa i lu r e t o pract ice environmental
ethics an d t o asses s th e consequence s o f technologica l risks . He r lif e an d
Catherine's lif e pu t huma n face s o n th e respons e t o injust ice . Thi s boo k i s
for them .

KS-F
University o f Notre Dame

July 20 0 1
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1 Introduction

World War III has alread y begun, according to environmenta l activis t Dave
Foreman. In this struggle of humans agains t the earth , he says "there ar e no
sidelines, there are no civilians." 1 Founde r o f Earth First!, Foreman and hi s
followers have been fighting thi s world war by performing acts of "monkey-
wrenching," o r "ecotage" (ecologica l sabotage, the destructio n o f machines
or property that are used to destroy the natural world). Monkeywrenching in-
cludes act s suc h a s pulling up surve y stakes , destroying tap lines , puttin g
sand in th e crankcase s o f bulldozers, cutting down billboards , and spikin g
trees so they cannot be logged. Foreman claims such act s of ecological sabo-
tage are part of a proud American tradition of civil disobedience, like helping
slaves escap e throug h th e Undergroun d Railroa d o r dumpin g Englis h te a
into Boston Harbor. Rather than slave s o r colonists, monkeywrenchers say
they are not protecting humans, but earth itself .

As Foreman's remarks suggest, environmentalists have tended t o focus o n
protecting the earth rather than the humans who inhabit it. This book argues
not only for protection of the planet but als o for public-interest advocacy on
behalf o f people victimize d b y environmenta l injustice . Environmental in-
justice occurs whenever some individual or group bears disproportionate en-
vironmental risks , lik e thos e o f hazardou s wast e dumps , o r ha s unequa l
access to environmental goods , like clean air, or has less opportunity to par-
ticipate i n environmenta l decision—making . I n ever y nation o f the world ,
poor people and minorities face greater environmental risks, have less access
to environmental goods, and hav e less ability to control the environmenta l
insults imposed on them.

This chapter begins the task of diagnosing, analyzing, and resolving prob-
lems of environmental injustice (EJ). It focuses on six key questions: (1 ) Why
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have s o man y environmentalist s cal le d fo r protectio n o f th e environment ,
even a s the y remaine d misanthropic : and ignore d th e pligh t o f humans ?
(2) How di d environmentalist s com e t o recognize problems of environmental
justice? (3) What ar e th e characteristic s of env i ronmental injustice ? (4 ) What
are some key examples o f envi ronmental i n j u s t i c e , both i n developed an d i n
developing nations ? (5 ) Why d o some peopl e deny EJ problems, and ho w de -
fensible ar e the i r denia ls? (6) Why d o critic s of the E ) movement tend t o re -
ject var iou s solution s to E ) problems , an d ar e the i r re jec t ion s reasonable ?
After evaluatin g each o f these q u e s t i o n s, the chap te r closes with a n overvie w
of each of the remainin g chapter s of the volume.

Environmentalism and Biocentrism

To understan d wh y peopl e hav e ignore d envi ronmenta l in jus t ices fo r s o
long, i t might b e he lp fu l t o examin e th e a t t i t u d e s an d prioritie s o f various
environmentalists, lik e Dav e Foreman . Foreman' s prioritie s wer e calle d
into questio n severa l year s ag o af te r a n acciden t a t th e Louisiana-Pacific
sawmill i n Cloverdale . California . O n May 8. 1987 , a band sa w s t ruck an 11-
inch spik e embedde d i n a  redwoo d log . The sa w shat tered , and piece s of
blade fle w across the room . A large section hit workma n Georg e Alexander .
23. It broke his ja w and knocke d ou t severa l teeth . Foreman calle d th e Cali -
fornia accident "tragic" : nonetheless , the a t t i t u d e s and wr i t ing s of many en-
vironmentalists see m t o encourage disrespect for humans eve n a s they cal l
for a  greater respec t fo r nature and th e earth . Suc h writing s ofte n ar e exclu -
sively natur e centere d (b iocent r ic ) ra the r t h a n als o huma n centere d
(anthropocentric)."

In "Anima l Liberation : A Triangula r Affair . " J . Baird Cal l icot l claim s that
"the exten t o f misanthropy i n moder n environmentalis m .  . . may b e taken a s
a measure o f the degre e t o which i t i s biocentric." And mos t environmental -
ists hav e hear d Edward Abbey' s famou s remark tha t h e woul d rather shoot a
human tha n a  snake . Garret t Hardin eve n wen t s o fa r as t o recommen d tha t
people injure d i n wilderness area s not b e rescued: h e worrie d tha t rescu e at -
tempts would damag e pristin e wildlife . Eve n Pau l Taylor, in Respect  fo r Na-
ture, write s tha t "i n th e contemporar y worl d th e extinctio n o f the specie s
Homo sapiens  woul d b e beneficia l t o th e Earth' s Communi ty of Lif e a s a
whole." I n Eco-Warriors,  Ri k Scarce advocate s extermination o f humanity as
"an environmenta l cure-all." 3

Gene Hargrov e believe s tha t severa l factor s explai n th e misanthrop y o f
many environmentalists. On e reason i s that the early U.S . environmentalists,
like Tedd y Roosevelt , were th e mos t educate d an d powerfu l peopl e i n th e
country. Thei r environmentalis m frequentl y consiste d o f bird-watchin g o r
expensive ecotourism, no t addressing areas o f greatest pollution where poo r
people live . Another reaso n i s that ther e was n o significan t conflic t betwee n
environmentalists an d th e government u n t il th e 1950s , when the Sierra Clu b
had a  fallin g ou t wit h th e U.S . Fores t Servic e ove r loggin g policy.4 Prio r t o
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this time , environmentalist s wer e aligne d wit h powerfu l commercia l an d
government interests, not with poor people. A third reason for traditional en-
vironmentalists' emphasi s o n protection fo r nature, rather tha n humans , i s
that many environmenta l ethicist s have claimed that problems of planetary
degradation can be blamed o n anthropocentrism, or human-centered values .
Callicott's remark, just quoted, is a good example. Rejecting anthropocentric
ethics, many environmental philosopher s have called fo r biocentric norms.
They have argued for evaluating human actions on the basis of how well they
promote ecological, not human, welfare .

Often this biocentrism or ecocentrism is coupled with an appeal to holism,
to valuing natur e a s a  whole, rathe r tha n valuin g its individua l specie s or
parts, lik e humans . Becaus e biocentrists focu s o n th e goo d o f the whol e
(ecosystems, habitats, and so on), philosophers like Tom Regan have charged
them with "environmenta l fascism. " Regan and other s believe an ethic s of
maximizing biotic or ecological welfare could lead to violating human rights
in orde r t o serv e environmenta l welfare . Indeed, th e misanthropi c word s
of Callicott , Hardin, and Taylor , already quoted, give some credence to th e
charge of environmental fascism. 5

Contrary t o environmenta l fascist s an d misanthropi c biocentrists , thi s
book argues that protection for people and th e planet go hand in hand. Rec-
ognizing the importanc e of environmental justice, the book points ou t that
poor an d minoritie s ar e th e mos t frequen t victim s o f al l societa l risks ,
including environmenta l degradation . T o hel p reclai m th e democrati c
birthright of people everywhere, these chapters sugges t methodological and
procedural reforms in the way society evaluates and distributes environmen-
tal risks. They also argue for correcting unequal opportunitie s to participate
in environmental decision-making . Finally , the book explains why everyone
ought to assume responsibility for the actions of those who pollute, develop,
and threaten either the land or the most vulnerable people on it.6

From Environmentalism to Environmental Justice

Early i n th e twentiet h centur y man y environmentalist s wer e aligne d wit h
governmental and industrial interests . The environmental movement of that
era conjured up image s of backpackers and bird-watchers , Bo y Scouts an d
nature lovers . The images were of white upper- or middle-class people con-
cerned with conserving a pristine wilderness o r an important sanctuary. The
environmental movemen t ofte n focuse d o n actio n t o protec t threatene d
forests, rivers , and nonhuma n species , no t humans . Eve n i n th e academi c
community, environmenta l scholarshi p an d particularl y environmenta l
ethics traditionally have focused on esoteric topics such a s whether to give
"rights" t o tree s an d rock s an d whethe r natur e ha s intrinsi c o r inheren t
value.7 Have they been playing the violin while Rome burned?

Two decades ago , while wealthy environmentalist s focused o n leisure ac-
tivities an d environmenta l scholar s wrot e abou t ivory-towe r topics , th e
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grassroots environmenta l movemen t bega n t o notice society' s mos t vulnera -
ble groups. The y recognized tha t poo r and minoritie s hav e been especiall y
damaged b y societa l threat s suc h a s environmenta l pollution , runaway de -
velopment, an d resourc e depletion . Thi s grassroot s movemen t sa w farm -
worker communitie s victimized by pesticides . Nativ e American tribes dev-
astated b y radioactiv e waste , African-America n ghettos bese t wit h urba n
pollutants, Latino settlements plagued by hazardous waste incinerators , and
Appalachian town s controlle d by absentee-owne d coa l companies. 8 The y
saw minority communities forced t o trade unemployment for environmental
pollution, to exchange a shrinking local tax base for toxic dumps, to trade n o
bread fo r a bloody hal f loaf . Suc h tradeoff s aros e i n communities more wor-
ried abou t starvation , unemployment , and violen t crim e than abou t healt h
threats fro m industr ia l pollut ion . A s Professor Bob Bullard, U.S. sociologist
and E J advocate, notes , thi s s i tua t ion ha s changed. Most minority communi-
ties are no longer wi l l in g to make such no-win exchanges. They realize they
constitute the pat h o f least resistance for polluters and developers , and the y
have begun t o tak e action . In fac t . Bu l l a r d say s tha t 8 0 percen t o f minority-
community resistanc e group s bega n a s envi ronmenta l organizations . The
tactics o f such groups have been demonstrations , marches, hearings, publ i c
workshops, research , and lawsuits . 9

Many peopl e believ e tha t t radi t iona l environmenta l activists , as oppose d
to E J advocates, hav e differen t goal s an d background s because ofte n the y
come fro m differen t worlds. This book suggests, however, that the two move-
ments ar e merely different side s of the same coin . What affects th e welfar e of
the plane t affect s u s a l l . And onc e polluter s and developer s learn that their
costs of doing business mus t b o borne by everyone and no t shifted t o the poor
and th e powerless , "greening " th e ghetto may b e the firs t ste p i n "greening"
the entire societv.

Understanding Environmental Injustice

The grassroots, minority-led movement for political equality, self-determina-
tion, an d E J has sprun g u p mainl y i n th e urba n center s o f America . Le d
largely b y wome n o f color , thi s movemen t combine s man y o f the philoso -
phies an d goal s o f civil right s an d environmenta l activism . But what i s th e
environmental justice movement? It is the attempt to equalize the burdens of
pollution, noxiou s development , an d resourc e depletion . Environmenta l
justice requires bot h a  mor e equitabl e distribution o f environmental good s
and bad s an d greate r publi c participatio n i n evaluatin g an d apportionin g
these goods and bads. Evidence indicates that minorities (e.g., African Amer-
icans, Appalachians , Pacifi c Islanders , Hispanics , an d Nativ e Americans )
who ar e disadvantage d i n term s o f education, income , an d occupatio n no t
only bea r a  disproportionate shar e o f environmental risk an d deat h bu t als o
have less powe r t o protect themselves. 10 Even children represent a  minority
victimized b y environmenta l injustice. The y ar e more sensitive t o all forms
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of environmenta l pollution , an d frequentl y school s hav e bee n buil t ato p
closed hazardou s wast e sites. 11 Studie s consistentl y sho w tha t socio -
economically deprive d group s ar e mor e likel y tha n affluen t white s t o liv e
near polluting facilities , ea t contaminated fish, and be employed a t risky oc-
cupations. Researc h als o confirm s that the y ar e less able t o preven t an d t o
remedy suc h inequities. 12 Becaus e minorities are statistically more likely to
be economicall y disadvantaged , som e scholar s asser t tha t "environmenta l
racism" or "environmental injustice " is the central cause of these disparities .
Other social scientists hav e foun d that race i s an independent factor , no t re-
ducible to socioeconomic status , i n predictin g th e distributio n o f air pollu -
tion, contaminate d fish consumption , municipa l landfill s an d incinerators ,
toxic waste dumps, and lead poisoning in children.13 Members of communi-
ties facin g suc h threat s typicall y ar e too poor t o "vot e with thei r feet " an d
move elsewhere .

Often th e sources of environmental injustice ar e the corporations an d gov-
ernments wh o sit e questionabl e facilitie s amon g thos e leas t abl e t o be in -
formed about , or to stop, them. Zoning boards, influenced by politically and
economically powerful developers and their friends , also have helped create
much environmental injustice. If the arguments o f this book are correct, how-
ever, we th e peopl e ultimatel y are responsible fo r environmental injustice .
We hav e allowe d corporat e an d governmen t abuse s t o disenfranchis e th e
weakest among us.

To understand environmenta l injustice , conside r a  typica l situatio n tha t
began severa l decade s ag o in Texarkana , Texas . Patsy Ruth Oliver , a  forme r
resident o f Carve r Terrace , a  pollute d African-America n subur b o f Tex -
arkana, began to notice dar k patches o f "gunk" seepin g up through withere d
lawns, aroun d puddles , an d int o the cracke d center s o f streets. The subur b
also ha d a n unusua l cluste r o f medica l problems . Thei r caus e finall y
emerged i n 1979 , one yea r afte r resident s o f Love Canal, New York , discov-
ered leakin g barrel s of dioxin beneat h thei r homes . Whe n Congres s ordere d
the larges t chemica l firm s i n th e Unite d State s t o identif y thei r hazardou s
waste sites , the Kopper s Company o f Pittsburgh identified Carver Terrace as
one o f its proble m areas . Fo r ove r 5 0 years , Koppers ha d use d creosot e ( a
known carcinogen ) t o coa t railroad ties . I n 1961 , whe n i t closed it s Carver-
Terrace operation , i t bulldozed ove r most o f its facilities , includin g th e cre -
osote tanks. No t realizing the danger s lef t b y Koppers, poor familie s eagerly
bought plot s in the new Carve r Terrace. When Kopper s finally admitted the
risks a t the site , the Environmenta l Protection Agenc y (EPA) brought i n sci-
entists in ful l protectiv e gear. They declare d the Carver Terrace soil contami-
nated, bu t th e scientist s di d no t bothe r t o intervie w th e residents . Instead
they claime d tha t th e are a pose d "n o immediat e healt h threat " t o citizens .
Oliver an d he r neighbor s wer e enraged . The y forme d th e Carve r Terrac e
Community Action Group and soon discovered tha t the EPA had failed to no-
tify the m o f two othe r EPA studies tha t concluded th e sit e posed immediat e
health hazards . Olive r argue d tha t th e governmen t shoul d "bu y out " he r
community, just as it did fo r Love Canal. She also concluded that racism was
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the onJy reason he r neighborhood wa s treated differentl y fro m Lov e Canal. ''I
have a  master's degre e i n Ji m Crow," sh e said . Eventuall y Olive r force d th e
government t o purchase th e home s i n Carve r Terrace, althoug h th e buyout
destroyed th e African-America n communit y there. I n 1984 , Texa s official s
asked th e U.S. EPA to place Carve r Terrace on the Superfund list , the $1.3 bil-
lion trus t tha t Congress established i n 1980 t o clean up toxic waste dumps. 14

Bob Bullard say s tha t th e Pats y Olivers o f the worl d ar e typica l o f the Ef
movement. Strugglin g t o protect their families and homes , they ar e no t tra-
ditional activists. The y are just trying to survive. On December 17 , 1993, th e
day demolitio n o f home s bega n i n Carve r Terrace . Pats y Olive r die d o f a
heart attack.

Environmental Injustice at  Home and  Abroad

Inspired b y the exampl e o f Patsy Oliver , many E | activists also trace their be-
ginnings t o 198 2 whe n Nort h Carolin a decided t o buil d a  polychlorinate d
biphenyl (PCB ) disposa l sit e i n Shocc o Townshi p i n Warre n County . Th e
township i s 75 percent Africa n American , and th e averag e per capita incom e
of the county is 97th (of 100 counties) in North Carolina. The U.S. EPA allowed
state official s t o place the waste only 7 feet above the water table instead of the
normal 5 0 feet required for PCBs. Outraged by this discrimination , 16,000 res-
idents (mostl y African American s and Nativ e Americans ) organized marche s
and protests . Official s arreste d more tha n five hundred loca l residents . The y
lost their battle, the state opened the dump, and PCBs have been leachin g int o
the soil. Their actions, however, helpe d begi n the EJ movement.ls

As in the Nort h Carolina PCB case, African-America n communitie s hav e
been amon g thos e hardes t hi t by environmental injust ice . Often the govern-
ment i s th e culprit , a s i n Wes t Dallas , Texas, where , i n 1954 , th e Dalla s
Housing Authorit y buil t a  larg e publ i c housing project—3,50 0 units—im-
mediately adjacen t t o a  lea d smelter . Durin g it s pea k operation s i n th e
1960s, eac h yea r the smelte r released 269 tons of lead into the air . West Dal-
las children ha d bloo d lead level s that were 3 6 percent higher tha n those i n
children i n contro l areas . Suc h exposure s ar e significan t becaus e eve n
small amount s of lead can impai r learning, interfere with red blood cel l pro-
duction, and damag e th e live r and brain . Despite repeated studie s showin g
the public-housin g childre n wer e i n dange r fro m th e smelter , official s di d
nothing. For 20 years local and federa l officials ignore d citizens of West Dal-
las who aske d merely that the cit y and stat e enforce existing lead-emissio n
standards. Finally , in 198 3 th e city and stat e sued th e smelte r fo r violations
of city , state , an d federa l lead-emission s standards . Withi n tw o years , th e
smelter agree d t o clea n u p lead-contaminate d soil , t o screen childre n an d
pregnant wome n for lead poisoning, and t o provide S45 million i n compen -
sation t o severa l generations , includin g hundreds o f childre n expose d t o
the lead. 16

Perhaps th e mos t notoriou s exampl e o f environmenta l injustice agains t
African American s ha s occurre d i n th e "Cance r Alley" region o f Louisiana.
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An 85-mil e stretc h o f the Mississipp i Rive r between Bato n Rouge and Ne w
Orleans, Cance r Alley produces one-quarte r o f the nation' s petrochemicals .
More tha n 12 5 companie s ther e produc e fertilizers , paints , plastics , an d
gasoline. Each year more than a billion pounds o f toxic chemicals ar e emit-
ted in the alley . An advisory committee to the U.S. Civil Rights Commission
concluded tha t African-America n communities hav e bee n disproportion -
ately impacted by Cancer Alley for at least two reasons. On e is that the sys -
tem o f state and loca l permitting for Louisiana hazardous facilitie s i s unfair .
The othe r reaso n i s that citizen s livin g in Cance r Alley have lo w socioeco-
nomic status and limited political influence.17

Besides African Americans , indigenous people s repeatedly hav e been vic-
tims of environmental injustice . Among Native Americans, some of the most
serious abuses have occurred in connection with uranium mining in the West.
Churchrock, New Mexico, in Navajo Nation, the territory of the largest Native-
American tribe, is a case in point. Churchrock is the site of the longest contin-
uous uraniu m minin g in Navaj o Nation , from 195 4 unti l 1986 . Navaj o triba l
governments leased mining rights to companies such as Kerr-McGee, but they
did no t obtai n either th e consen t of Navajo familie s o r any information as to
the consequence s o f company activities . Becaus e rainfal l a t Churchroc k i s
about only 7  inches per year, mining companie s withdrew as much a s 5,000
gallons of water per minute from the Morrison aquifer to support construction
and operatio n of the mines . Onc e this groundwater wa s contaminate d wit h
uranium, the companies released it into the Rio Puerco, the main water source
for the Navajos . As a result, companies like Kerr-McGee not only significantly
reduced the groundwater from which many families drew well water but also
contaminated th e onl y main surfac e water supply . Fo r years, the tw o mai n
companies, Kerr-McGe e and Unite d Nuclea r Corporation , argued tha t th e
Federal Water Pollution Control Act did not apply to them. They said their ac-
tivities took place on Native-American land that is not subject to any environ-
mental protections. It was not until 1980 that the courts forced the companies
to comply with U.S. clean water regulations.18

Among Latinos, one of the most common form s of environmental injustic e
is that faced by farmworkers exposed to pesticides. In 1972, the United States
banned many chlorinated hydrocarbo n pesticide s suc h as DDT, aldrin, diel-
drin, an d chlordane , i n par t because the y were so long-lived an d remaine d
on fruit s an d vegetable s when the y were consume d by the public . Instea d
farmers began using the much shorter-live d but much more toxic pesticides
known as "organophosphates." Th e pesticides pos e less threat to consumers
because the y are less persistent, but they are a greater threat to farmworkers.
A larg e proportio n o f farmworker s ar e Mexica n Americans , ofte n illega l
aliens who wor k for less-than-minimum wag e an d typicall y under difficul t
or illegal working conditions . Give n such circumstances , the workers are in
no position to complain abou t pesticide exposure. Moreover, what pesticide
laws exist typically are not enforced, so farmworkers have little protection.19

People in developing nations usually face simila r or worse environmenta l
threats. In the case of pesticides, for example, after the United States banned
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many chlorinate d hydrocarbons . U.S . an d mu l t i na t i ona l chemica l compa -
nies merel y bega n shippin g the m abroad . Currentl y abou t one-thir d o f th e
pesticides manufacture d i n th e Unite d State s ar e no t allowe d t o be used i n
the United State s an d ar e exported, mostl y t o developing nations. Accordin g
to the World Healt h Organization, the chemicals contribute to approximately
40.000 pesticide-related death s a n n u a l l y in the developing world.20 The case
of Gammali n 2 0 i. s fairly typical . A  highl y toxi c relativ e o f DD T know n a s
"lindane." Gammali n 2 0 has bee n banne d i n th e Unite d State s fo r about 3 0
years. Afte r i t was importe d int o Ghan a fo r use a s a  pesticide , the loca l fish -
ermen alon g the shore s o f Lake Vol ta foun d i t had anothe r us e a s well. Whe n
they dumpe d i t into th e water , many dea d fis h floate d t o the to p o f the water ,
and th e fishermen coul d eas i l y col lec t t hem, sell them, and fee d the m to their
families. Soo n th e fis h popu la t io n began droppin g of f at th e rat e of about 1 0
percent pe r year , an d th e Ghan a vi l lager s bega n exper iencin g the classi c
symptoms o f nausea, vomi t ing , convulsions, c i rcula tory disorders, and l ive r
damage. Th e peopl e di d no t conne d ( h e i r a i l m e n t s t o th e chemica l the y
dumped int o the lake , an d thei r problem s continued u n t i l a  Ghanaia n non -
governmental organi/at ion e x p l a i n ed wha t had happened. 2 1

The 198 4 chemica l sp i l l i n Bhopal , I n d i a, also i l l u s t r a t e d tha t peopl e i n de-
veloping nation s receiv e fa r less p ro tec t io n fro m env i ronmen ta l threats than
do citizen s i n th e develope d world . Whe n a  toxi c gas . MIC . leake d fro m a
Union Carbid e pest icid e p l an t i n Bhopal . the acc iden t k i l l e d nearl y 4.00 0
people and permanentl y disable d a n o t h er 50,000. Th e company late r sett led,
with survivor s an d th e disabled , to r o n l y severa l thousan d dollar s pe r per -
son. Afte r Bhopal, the p redominan t l y Af r i can-Amer ican communit y o f Insti-
tu te , Wes t Virginia , became th e cen te r of a  v io len t conflict . West Virginia ' s
Kanawha Valley , "th e chemica l capi to l of th e world . " i s th e sit e o f the onl y
Union Carbid e fac i l i t y i n th e U n i t e d State s tha t manufacture s MIC. O n th e
one side . Unio n Carbid e worker s fough t fo r t h e i r jobs . O n th e othe r side ,
local residents said the y fough t fo r t h e ir lives . Both the company an d th e EPA
stonewalled citizens ' demand s fo r inves t iga t io n o f the i r hea l t h complaints
and th e chemica l odor s tha t s a tu ra t e d th e valley' s air. Cit izens claimed tha t
the EP A attempted t o show ther e was n o publ i c heal th th rea t b y continuall y
revising it s risk-assessment methods- " s o as to obta in the answers Unio n Car -
bide wanted.

Apart fro m th e la x s tandards that U.S . and m u l t i n a t i o n a l corporations em -
ploy i n thei r plant s i n poo r areas , inc lud in g developing nations lik e India ,
groups i n th e industrialize d worl d als o ofte n intentionall y dum p toxi c
wastes in the Third World . Each yea r companies an d loca l governments offe r
nations i n the Caribbea n an d i n West Afric a hundreds o f dollars fo r every 55 -
gallon barre l o f toxic waste tha t can be dumped legally . For example, i n 1988 .
the cit y of Philadelphia hire d a  Norwegian company . Bulkhandlung. to trans-
port 15,00 0 ton s o f toxi c incinerato r as h t o th e Afr ica n natio n o f Guinea .
After plan t and an ima l l i fe died a t the wast e s i t e , th e African governmen t or-
dered Bulkhandlun g t o remov e th e as h an d retur n i t t o Philadelphia . Th e
Africans appeale d t o th e 198 9 Base l Conven t io n on th e Contro l o f Trans -

10 EnvironmentalJustice



boundary Movement s o f Hazardous Waste s and Thei r Disposal , ratified by
more tha n on e hundred nations , including th e Unite d States . Accordin g to
the convention, companies wishing to ship hazardous wast e must notify th e
receiving country . I n fact , exporter s mus t receiv e writte n permissio n fro m
the importin g nation . Becaus e the Base l Convention allow s an y countr y t o
refuse permission , i t has helpe d addres s waste-relate d E J problems. Never-
theless, corruption an d lac k of information often kee p th e citizen s o f waste-
receiving countrie s fro m knowin g wha t thei r leader s hav e accepte d i n ex-
change fo r payment . Thu s i t i s questionabl e whethe r peopl e i n man y
developing nation s actuall y give fre e informe d consen t t o import s o f haz-
ardous waste that may threaten them. 23

A chief economist from the World Bank recently created a massive contro-
versy when he wrote an internal memo explaining the economic rationale for
such waste transfers. The memo was leaked to the press in 1991. I t said: "Just
between yo u an d me , shouldn' t th e Worl d Bank be encouraging MOR E mi-
gration o f the dirt y industrie s t o the LDC s [less-develope d countries]?" The
memo further enraged ethicists and environmentalist s by offering thre e rea-
sons that developing nations were a good place to dump toxics: their citizens
already had a  lower lif e expectancy ; such countrie s were relatively "under-
polluted"; an d impairin g th e healt h o f the peopl e wit h th e lowes t wage s
made the "greatest economic sense." 24

Over th e las t tw o decades , many studie s hav e documente d th e fac t tha t
polluters, both a t home and abroad , appear to be following the advice of the
World Ban k economist . I n 1983 , Bo b Bullar d showe d that , fro m th e late r
1920s t o th e lat e 1970s , Housto n place d al l o f it s city-owne d landfill s i n
largely African-American neighborhoods . Althoug h they comprised 2 8 per-
cent o f the city' s population, African-American communitie s received 1 5 of
17 landfills and 6  of 8 incinerators. Bullard pointed ou t tha t suc h dumpin g
has magnifie d th e myriad social ills—crime , unemployment, poverty , drugs
—that already plague inner-city areas.25 Journalists also have shown tha t the
dirtiest zi p cod e i n California , a  one-square-mil e sectio n o f Lo s Angele s
County, is filled with waste dumps, smokestacks, and wastewater pipes fro m
polluting industries . I n on e zi p code , wher e 1 8 companie s discharg e fiv e
times as much pollution a s they emi t in the next-worst zip code, the popula -
tion is 59 percent African-American an d 3 8 percent Latino.26

In 1984, Cerell Associates, a private consulting firm hired by the California
Waste Management Board, issued a  report titled "Political Difficulties Facin g
Waste-to-Energy Conversion Plant Siting. " The report concluded tha t al l so-
cioeconomic groups resist the siting of hazardous facilitie s in their neighbor-
hoods and adop t positions o f NIMBY ("Not in My Back Yard"). Nevertheless,
the study showed tha t because lower-income groups have fewer resources to
fight corporate and government siting decisions, the y usually lose.27 Further
confirming th e Cerel l findings , in 198 6 th e Cente r for Third Worl d Organiz-
ing in Oakland, California, issue d th e report, "Toxics and Minority Commu-
nities." I t showe d tha t 2  million ton s o f radioactive uraniu m tailings , lef t
from uraniu m mining , ha d bee n dumpe d o n Native-America n lands. A s a
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result, th e stud y argued , cancer s o f the reproductiv e organ s amon g Navaj o
teenagers had climbe d to 17 times th e nationa l average . Later , in Apri l 198 7
the Unite d Church o f Christ Commission fo r Racial Justice released a widel y
quoted repor t that documented environmenta l racism throughou t th e United
States.28 Be n Chavis , the executiv e directo r o f the Nationa l Association fo r
the Advancemen t o f Colored Peopl e (NAACP) , organize d a  stud y tha t late r
showed 60 percent o f African American s live in communities endangered b y
hazardous wast e landfills . Th e repor t reveale d lha t th e larges t U.S . haz -
ardous wast e landfill , whic h receive s toxics fro m 4 5 states , is in Emelle . Al-
abama; Emelle i s 79 percent African American. The; study also demonstrate d
that th e greates t concentration oi hazardous waste sites in the Unite d States
is in th e predominatel y minor i t y Sout h Sid e o f Chicago. Typically minority
communities hav e agree d t o tak e th e site s i n exchang e fo r jobs an d othe r
benefits tha t have never become a reality . A more recent report, published in
1992 i n th e National  Low Journal,  conclude d tha t governmen t agencie s d o
not guarantee equa l political power an d equa l participation to all groups vic-
timized b y environmenta l injustice; . I n fad . th e stud y showed tha t govern -
ment agencie s trea t polluters based i n minority areas less severely than those
in largel y whit e communities . The sam e repor t showe d tha t toxi c cleanu p
programs, under the federal Superfund law . take longer and are less thoroug h
in minority neighborhoods. 29

A 199 2 EP A report likewis e foun d significan t evidence tha t low-income ,
nonwhite communitie s ar e disproportionatel y expose d t o lead , ai r pollu -
tion, hazardou s wast e facil i t ies , contaminate d fish , an d pesticides . Whe n
the repor t recommende d greate r attention to environmental injustice.30 th e
EPA establishe d th e Offic e o f Environmenta l Equit y (OEE) . Als o i n 199 2
the Genera l Accountin g Offic e (GAO ) began a n ongoin g stud y t o examin e
the EPA's activities re la t ing to EJ. " Th e Clinton administrat ion likewise em-
phasized environmenta l justic e whe n i t selected a  prominen t leader o f th e
EJ movement , Bo b B u l l a r d . t o serv e o n th e Clinton-Gor e transition t eam 3 2

On February 11, 1994. Clinto n signed a n execut iv e order tha t directed eac h
federal agenc y t o develo p a n E | strateg y fo r "identifyin g and addressin g .  .  .
disproportionately hig h an d advers e huma n healt h o r environmenta l ef-
fects o f its programs , policies , and ac t iv i t i e s o n minorit y an d low-incom e
populations. "33

Bullard say s tha t Clinton' s actions ar e no t enough . H e claims th e Unite d
States an d othe r nation s need a n EJ equivalent o f the 196 4 Civi l Right s Act
and th e 196 8 Fai r Housing Act. Every year since 1994 , Congress has been de-
bating bills designe d t o guarantee environmenta l justice . Becaus e none ha s
ever passed , curren t effort s t o promote EJ rest o n three bases: Clinton's exec -
utive order, the environmenta l justic e division of the EPA, and th e 196 9 Na -
tional Environmenta l Polic y Act (NEPA). 34 Befor e leavin g offic e i n January
2001. Presiden t Clinton set the budge t of the E J branch o f EPA at roughly th e
same amount s fo r 200 1 an d fo r 200 2 a s i t wa s fo r the yea r 2000 . Presiden t
Bush i s expected t o cut bot h the overal l EPA budget an d th e environmental
justice program o f the EPA.
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Why have local, national, and international medi a not helped more to pro-
mote EJ? One reason is that small-town leaders like Patsy Oliver are typically
unknown women . Bot h sexism an d racis m combin e t o silence the m i n th e
press. Anothe r reason i s that the Patsy Oliver s of the world typicall y do not
want media attentio n and public glory . They want results : health an d safet y
for thei r familie s and communities . A  third reaso n i s that even the EP A has
been slo w to acknowledge environmenta l justice. Only in 1990, in its report
"Environmental Equity : Reducing Risks for All Communities," di d i t finally
admit that minority communities hav e borne mor e than thei r "fai r share " of
environmental pollution.35 Policymakers bear some of the blame for the fail -
ure t o confron t environmenta l racism . The y typicall y use quantitativ e risk
assessment and benefit-cost analysi s in ways that are not sensitive to justice
issues. Bot h methods incorporat e aggregatio n methods tha t ofte n hid e in -
equitable impacts . Thos e usin g both method s als o usuall y tr y t o trac e th e
causes o f specific problem s t o particular hazardous substances. 36 However ,
EJ proponent s sa y tha t scientist s shoul d asses s th e tota l risk s tha t a  given
community face s because many health threat s are a combination o f several
factors. They als o argue that ofte n n o one addresses th e cumulative and syn-
ergistic publi c healt h an d environmenta l burden s tha t minorit y communi -
ties often bear .

Apart from deficiencie s i n media attention, science, and law, another rea-
son that society has been slo w to confront issue s of environmental injustice
is the backwardness of environmental organizations . Groups like the Sierr a
Club sometimes mirro r the biases o f the large r society. Organizing at a time
when discriminatio n wa s the norm , early Sierr a Clu b leaders di d no t link
social justic e to the conservatio n cause . I n fact , i n 1959 the Sierr a Club ve-
toed a n explici t antidiscriminatio n polic y an d sai d membershi p alread y
was open to everyone. And in 1971 members voted against addressing con-
servation issues related to the poor and minorities. Eve n today, many envi-
ronmentalists vie w alliance s wit h th e disenfranchise d a s "to o political."
Nevertheless, i n Lo s Angeles , Virginia , an d Florida , man y Sierr a Clu b
groups have taken up E J issues o n behalf of Latinos, Native Americans, and
African Americans. 37

Denial of  Environmental Injustice  Charges

In response to repeated calls for EJ, critics typically make two responses, one
based on denying environmental injustice and another based on excusing it.
The "denial" retor t is that although E J is desirable, because flaws in existin g
research mak e i t almost impossible t o identify particula r instances o f envi-
ronmental injustice , most supposed case s can be challenged. The "excuse "
response i s to admit tha t there ar e instances o f environmental injustic e but
to claim that the benefits of avoiding them do not outweigh the costs of cor-
recting them. Proponents o f the first , o r "denial," argument ofte n sa y that al-
though poo r an d minorit y communitie s appea r t o be victimized , much of
the evidenc e for their discriminatio n i s "largely anecdotal." Attackin g Bob
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Bullard's earl y stud y of environmental racis m i n Houston , they note that th e
lawsuit based on it , Bean v. Southwestern Waste  Management Corp. , was un -
successful. The y also claim tha t author s ofte n assum e rathe r tha n prov e tha t
actual risk s nea r hazardou s fac i l i t i e s ar e highe r tha n elsewhere 38

While i t is wrong to assume tha t risk s always ar e highe r near dangerous fa -
cilities, critic s o f EJ research ignor e th e fac t t h a t , al l thing s being equal , pub -
lic healt h risk s probabl y ar e highe r nea r noxiou s facilities , an d researc h i s
needed t o determin e thei r level . Proponents o f th e denia l argumen t also ig -
nore the fac t tha t suc h site s lower nearb y propert y values 3 9

Many proponent s o f th e "denial " argumen t specificall y a t tack a  widel y
discussed Genera l Accountin g Offic e (GAO ) analysis t ha t allege s environ -
mental racism . Thi s 198 3 repor t examine d c o m m u n i t y demographics nea r
commercial wast e t r e a t m e n t , storage , and disposa l fac i l i t i e s . Afte r assessin g
data fro m fou r noxious f a c i l i t i e s i n EP A Region IV ( t he Southeast), th e GA O
researchers found that the p o p u l a t i o n s in thre e ol the fou r area s surroundin g
the problematic : sites wer e p r e d o m i n a n t l y Af r ican American , even thoug h
they wer e onl y a  minorit y i n th e state' s population . Objectin g t o th e GA O
study, critic s argu e tha t i t i s ambiguou s wit h respec t t o ho w on e ough t t o
characterize a  communi t y a s mino r i t y . Chr i s tophe r Boerner an d Thoma s
Lambert, fo r example , c l a i m t h a t d e f i n i n g a  m i n o r i t y c o m m u n i t y as on e i n
which the percentage o f m i n o r i ty resident s exceeds Ihe percentage i n the en-
tire populatio n ma y b e problemat ic . According t o t h i s d e f i n i t i o n , the y not e
that State n Is land , New York , home o f th e na t ion ' s larges t l andf i l l , i s a  mi -
nority communit y eve n t h o u g h mor e lha n 8 0 percen t o f it s resident s ar e
white.40 On e proble m wi t h th e precedin g Boerner-Lamber t c r i t ic ism, how-
ever, i s tha t i t confuses th e neighborhoo d nea r (h e l a n d f i l l w i t h al l o f State n
Island. Just because Staten Is land is only 20 percent nonwhi t e does not mea n
that th e are a immediatel y a roun d Ih e l and f i l l i s on l y 2 0 percen t nonwhite .
Because mos t resident s w i t h i n several miles of the l a n d f i l l ar e Af r ica n Amer -
ican. Boerner's and Lambert ' s a t tempted c r i t i c i sm i s quest ionable .

Critics of EJ research us e th e "den ia l " a rgument to mak e othe r allegations.
They clai m man y E J studies er r i n ignor in g popu la t i on dens i ty when the y
characterize a  c o m m u n i ty as " m i n o r i l v . " They sa y th e rea l issu e i s the to ta l
number o f people affecte d b y som e noxiou s f a c i l i t y , no t j u s t th e percentag e
of nonwhite s aroun d it.' " Whi l e th e t o t a l numbe r o f peopl e affecte d i s im -
portant , th i s criticis m beg s th e q u e s t i o n o f th e importanc e o f d i s t r ibu t ive
justice. I t arguably i s worse fo r some peopl e t o b e d i sc r imina te d against, as
subsequent chapter s show , tha n fo r everyone; to be treated th e sam e an d ex -
posed t o simila r threats . Suc h d i sc r imina t io n is wors e becaus e i t entai l s
threats bot h t o lif e an d t o equa l t r e a t m e n t , wherea s th e sam e t rea tmen t of
different group s ma y jeopardiz e on l y right s t o l i f e an d no t als o right s t o
equal treatment .

Critics of the E J movement also employ the "denial " argument t o challeng e
the 198 7 repor t o f th e Commissio n fo r Racia l J u s t i c e (CR| ) o f th e Uni te d
Church o f Christ . Correlatin g percentages o f nonwhi tes . w i t h i n zi p codes ,
with number s o f waste p l a n t s , the CR ! ana ly s is showed t h a t the percentag e of
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nonwhites in zip codes with on e facility was twice that in zip codes having
no such plant. For zip codes with more than one waste facility , the percent-
age of nonwhites wa s three times that i n zip codes with no such plant. The
CRJ also revealed that race was statistically more significant than either mean
household incom e o r mean valu e of owner-occupied housing as a  determi-
nant o f where noxious facilities were located.42

In response to the CRJ findings, proponents o f the "denial" argument alleg e
that environmenta l injustic e often disappear s onc e on e stop s aggregating
data fro m larg e areas such a s zip codes . They sa y that ho w on e define s th e
relevant geographi c area determines whether o r not there i s environmental
injustice.43 Suc h criticisms , of course, are reasonable. One ofte n ca n gerry -
mander geographic regions so as to exhibit o r to cover up som e spatially re-
lated effect. Nevertheless , the criticism is beside the point. If the area closest
to a  noxious facilit y tend s t o hav e a  population o f nonwhites rathe r tha n
whites, then regardless of what zi p code s (o r any othe r system s of aggrega-
tion) reflect , ther e i s likel y to b e environmenta l racism. Moreover , if even
large aggregates appear to reveal evidence of environmental injustice, the ap-
propriate response i s to determine whether the apparent disparate impact is
real. The appropriate response is not to say that there are ways of aggregating
the dat a so that the injustic e "disappears, " because the rea l question i s the
defensibility o f such method s o f aggregation. And thi s questio n shoul d b e
analyzed o n a case-by-case basis. It would b e surprising if there were never
any real environmental injustice, and if poor or powerless people never were
subject to more noxious facilities than wealthier ones. 44

Utilitarian Excuses for Environmental Injustice

Using the "excuse " response , critics of the E J movement do not den y envi-
ronmental injustice . Instea d they give two arguments to put th e allege d in-
justice into perspective. They argu e that (1 ) on balance , victims of alleged
environmental insults ma y benefit fro m livin g near noxious facilities . The y
say victim s migh t suffe r wors e fro m highe r unemploymen t an d housin g
costs if they did no t liv e near dangerous sites. Likewise they charge that (2)
the mere correlation of hazardous site s and the presence of poor or minority
communities does not prove that racism or injustice actually caused the sit-
ing there. They say that African Americans , for example, may have moved to
risky or undesirable areas because housing was cheape r or because o f some
other factor. 45 Bot h o f thes e "excuse " argument s ar e questionable . Com-
plaint (1 ) ignores the fac t that , apart fro m th e ultimat e balance of costs and
benefits (suc h a s mor e employment ) near a  risk y facility , th e evidenc e of
what residents want is clear. Poor people and minorities usually do not want
most o f the dangerou s o r undesirabl e site s t o b e locate d nea r them . An d
nearby resident s hav e th e righ t to contro l the risk s tha t other s impos e o n
them. Critic s of the E J movement who us e thi s "excuse " respons e see m t o
forget principle s o f equa l huma n right s an d instea d t o us e utilitaria n
grounds to attempt to defend injustice . Suc h a  defense i s obviously flawed
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because all people , especiall y innocen t potential victims, have rights to ex-
ercise their preference s regardin g what threatens their welfare—particularl y
when others profit fro m th e threats.

"Excuse" argumen t (2) . that th o correlation botwoe n race an d risk y facil -
ities doe s no t prov e d i s c r i m i n a t i o n , i s correct. Nevertheless, it i s mislead -
ing. The issu e is not whether people , corporations , or governments deliber -
ately discriminate agains t poo r peopl e or minorities in siting decisions an d
therefore caus e the m t o l ive in p o l l u t e d areas . liven i f minorities move d t o
an are a afte r i t wa s polluted , th e issu e i s whethe r som e citizen s ough t t o
have les s tha n equa l o p p o r t u n i t y t o breath e clea n air . drin k clea n water ,
and b e protected fro m environmenta l t ox ins. I f they do have les s than equa l
opportunity, eve n thoug h n o OIK ; may have 1 deliberatel y discriminated
against them , th e s i tua t io n ma y nee d t o b e remedied , at leas t i n par t be -
cause peopl e hav e right s t o equa l t r e a t m e n t . Moreover , racism o r injustice
need no t b e deliberate . Many peopl e behav e i n racis t o r sexis t way s eve n
when the y hav e n o ide a o f t h e i r prejudices . Thei r ignoranc e of thei r ow n
faults ma y limi t thei r g u i l l , bu t i l provide s n o evidenc e o f th e absenc e of
those faults . Absenc e o f evidenc e fo r de l ibera t e discriminatio n i s no t th e
same a s evidence o f the absenc e o f del iberate discr iminat ion. Admittedly,
in th e landmar k cas e o f Washishington. May o f Washington,  D.C..  e t al . v .
Davis et al., th e cour t se t a  s t r i ngent standar d o f proof for damage awards i n
cases o f environmental harm. 46 ' The standar d i s s t r i n g e nt becaus e the cour t
ruled tha t a  plaintif f seekin g damage s mus t prov e tha t harmfu l action s
taken b y a n i n d i v i d u a l o r group were intende d t o cause th e plaintif f har m
and no t merely tha i th e har m occurre d a s a n unexpecte d by-product of the
action. Jus t becaus e such a  s tandard of proof i s required before a  defendan t
must pa y lega l damages, however , does no t mea n that envi ronmenta l i n j u s-
tice occur s onl y whe n th e sam e standar d o f proo f i s met . Rather , the lega l
standard i s stricte r (1 ) becaus e defendant s m u s t b e presume d innocen t
u n t i l prove d gu i l ty , (2 ) because cour t s mus t b e conservat iv e in metin g ou t
punishment, an d (3 ) because court s m u s t b e caut iou s in makin g damag e
awards. Althoug h th e "d i sc r imina to r y intent " r u l i n g i n th e Washington
case damages som e civi l r igh t s an d env i ronmen ta l justic e cases, becaus e i t
is almos t impossibl e t o prov e th e sub j ec t i v e mot iva t ion s o f a  decision -
maker, i t applies onl y t o lega l rul ings . Th e l i m i t s o f t ruth or mora l respon -
sibility are not th e same a s the l i m i t s of what ca n b e proved i n a  court of law
as a  basis fo r a damage award. Lac k o f lega l proo f for deliberate discrimina -
tion doe s no t entai l th e absenc e o f envi ronmenta l in jus t ice. Besides , a s I
argue i n chapter s 2  and 3 , even i f citizens, corporations, and government s
do no t deliberatel y discriminate , they nevertheless may b o responsible fo r
the institutional structure s that i nd i r ec t l y caus e disparat e impacts o n poo r
or minori ty groups. Late r chapter s argue t h a t , a t leas t i n democracies , citi-
zens typicall y have th e government s they deserv e an d create . An d i f so ,
then citizens hav e duties to mon i tor and t o correct government policies , es-
pecially those allowin g discr iminat ion against poo r an d minorities.
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Many critics of the EJ movement use the "excuse" argument in a third way.
They claim that alleged solutions to environmental injustice are even worse
than th e origina l injustice . The y ten d t o focu s o n thre e suc h solutions :
(1) eliminating all social costs (lik e pollution) of industrial processes; (2) al-
locating these costs evenly throughout th e population ; or (3) compensating
the individuals wh o bear more of these costs.47 With respect to the first solu-
tion to environmental injustice , critics o f the EJ movement say that i t would
cause greate r harm t o societ y than doe s environmenta l injustice , an d the y
probably are right, insofar as it is impossible to eliminate al l pollution. In the
case o f pesticides, for example, critics clai m (correctly ) tha t becaus e some
pollution is inevitable, the "costs to society" of completely eliminating these
chemicals ar e far higher tha n thos e o f environmental injustice. 48 Neverthe-
less, proponents o f the "excuse " argumen t beg a crucia l question . Costs to
whom? Costs to poor and minority communities might not be greater if soci-
ety reduce d o r eliminate d pollutio n nea r them . Moreover , in th e specifi c
case of pesticides, expert s have argued that most o f these chemicals ar e not
essential to society an d agricultur e but instead are used to make foods look
more appetizing . The sam e expert s argue that biological forms of pest con -
trol ar e safe r alternative s than chemicals. 49 Th e mos t basic problem, how-
ever, with this first solution to environmental injustice—eliminating al l pol-
lution—is that it is not realistic . It is a straw-man solution, one easy to reject
because i t is so extreme. A more realistic solution would be to reduce pollu-
tion to levels as low as practical. But critics of EJ do not consider thi s less ex-
treme option.

What abou t a  secon d solutio n t o E J problems , distributin g pollutio n
equally? Critics of the EJ movement also reject this alternative on the grounds
that not siting noxious facilitie s in poor neighborhoods would have undesir-
able consequences, suc h a s reducing th e tax base and employmen t in areas
needing them most. 50 This criticism, however, ignores the fact , a s I show i n
chapters 4  and 5 , that residents o f poor neighborhoods typicall y do not fee l
deprived o f economic benefits when someon e protects them from dangerous
facilities. An d i f not, then rejectin g this second solution t o EJ problems errs
because it ignores the authentic consent and the well-confirmed opinions of
those wh o hav e been mos t victimized by environmental injustice. To argue
that communitie s desir e healt h threat s i n exchang e fo r economic benefit s
presupposes tha t th e communitie s hav e given fre e informe d consent t o the
noxious facilities . Bu t proponents o f the "excuse " argumen t typically have
not established thi s presupposition. The argument also assumes that there is
no righ t t o a  liveable environment . Probably EJ advocates would argu e that
all people d o have such rights and tha t they ought not be traded for money,
especially if what i s traded is the health and safet y o f innocent victims such
as children.51

Critics o f th e E J movement als o rejec t a  thir d solutio n t o E J problems,
compensating individual s wh o ar e disproportionatel y impacted b y pollu -
tion fro m which society benefits. They rejec t this compensation solution on
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the grounds that payin g th e poo r t o take health risk s amount s t o bribery or
coercion. T o avoid briber y o r coercion, the y clai m tha t societ y shoul d com -
pensate onl y nonpoor or nonminorities, those who can freel y consen t t o the
risks. But if only they are paid, proponents o f the "excuse" argumen t say the
payment scheme s ultimatel y would rais e th e leve l o f unemploymen t an d
poverty.52 Ar e the y correct ? No : th i s thir d objectio n is flawe d i n tha t i t ig-
nores the fac t that if compensation i s owed, the n some is better than none. It
also beg s th e questio n o f whether compensation , as such , woul d increas e
poverty an d unemployment . Afte r all . there ar e way s t o increas e employ -
ment an d reduc e poverty , independent o f compensating peopl e fo r accept -
ing noxiou s facilities . Th e criticis m likewis e errs becaus e i t presuppose s
that societ y ha s n o responsibil i t y t o hel p correc t unemploymen t an d
poverty, independen t o f it s solution s t o E J problems. Moreover, i t i s desir -
able to consider th e option o f compensation i n par t because i t force s society
to ask whether th e pollutio n costs associate d with a  propose d facilit y ma y
be so high a s to make i t undesirable in any location. 53 I t forces society to as k
whether polluters genuinely ar e able to pay th e ful l marke t costs o f their ac-
tions. A  ke y benefi t o f compensatio n schemes t h u s i s tha t the y forc e pol -
luters to internalize the socia l costs of pol lu t ion an d no t to try to save money
by dumping thei r burdens o n the unwi l l ing , the vulnerable, and th e poor. In
this regard , one mode l o f compensating host communit ie s for noxious facil -
ities ma y b e th e 198 2 Wisconsi n progra m fo r l a n d f i l l negotiation/arbitra-
tion.54 On e compensation mode l tha t appear s no t to have worked i s the on e
created b y th e U.S . Departmen t o f Knerg y (DOE ) for th e propose d Yucc a
Mountain radioactive wast e facil i ty . Thi s mode l failed , i n part , because th e
DOE did no t secur e fre e informe d consent fro m potentia l victims, did no t
disclose the complet e risk s t o them, and severel y limite d al l liability for the
site. Th e conclusio n t o dra w fro m case s lik e Yucc a Mountai n is no t tha t
compensation fo r environmenta l in jus t ice i s unworkabl e but tha t no t al l
compensation scheme s ar e jus t and reasonable 55

Overview of the Book

The chapter s o f this book d o no t focu s primaril y o n specifi c solutions t o EJ
problems becaus e such solution s ar e betto r proposed b y engineers , sociolo -
gists, politica l scientists , attorneys , an d psychologists. 56 Nevertheles s th e
book provide s a n analysi s o f EJ problems, a  theoretica l defens e o f citizens '
duties t o become EJ advocates , an d a  number o f practical step s fo r realizing
those duties . I  defend five preliminary conclusions : (1 ) Because E J problems
threaten both human welfare an d basic ethical notion s such as free informe d
consent an d equality , there are ethical grounds fo r remedying them . (2 ) Such
remedies need to include bot h (procedura l or) participative and (substantiv e
or) distributiv e reform s i n policy-makin g abou t environmenta l risks .
(3) Remedies fo r environmental injustice also need t o take account o f the eth-
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ical, scientific, and case-specifi c complexities of EJ problems. (4 ) Virtually all
citizens hav e dutie s t o engage in EJ advocacy, and thes e dutie s ma y be real-
ized through participatio n i n nongovernmenta l organization s (NGOs ) dedi -
cated t o EJ. (5) Although corporation s an d government s ar e proximately re -
sponsible fo r EJ , especiall y i n a  democrac y th e peopl e themselve s ar e
ultimately responsible .

Chapter 2  grapple s wit h som e o f th e conceptua l difficultie s associate d
with defining "equity " an d "equality. " I t provides a  partial cultural , histori-
cal, and ethica l explanatio n fo r why inequitabl e geographica l distribution s
of environmental impact s have occurred and fo r how particular groups have
had les s powe r i n environmenta l decision-making . The chapter also argues
for a  principle o f prima faci e politica l equality (PPFPE ) a s th e basi s fo r re-
solving and clarifyin g situation s of environmental injustice . I t likewise pro-
vides some criteria for assessing attempts to justify unequa l treatment . Afte r
all, no t al l unequa l treatment , or unequal distribution s o f goods, is wrong.
Only morall y irrelevan t discriminatio n i s wrong. Finall y th e chapte r sum -
marizes a procedural and participative approach for democratizing decision-
making about environmental risks and making it more just.

After analyzing the ethics of equality in chapter 2, the subsequent chapter s
discuss i n detai l a  variet y of EJ cases an d concepts . Chapter s 3  through 8
focus o n procedura l justice (chapter 3), free informe d consent (4) , intergen-
erational equity (5) , paternalism (6) , moral heroism (7) , and jus t compensa -
tion (8) , as these ethical problems arise in environmental justice cases. Chap-
ters 3  throug h 8  evaluat e E J problem s facin g Appalachian s (3) , African
Americans (4) , future generation s (5) , Native Americans (6) , workers in haz -
ardous jobs (7), and peopl e in developing nations (8) . In general, each chap -
ter analyzes a particular case in detail , evaluates objection s to the charg e of
environmental injustice, and summarizes what might be done, in part, to cor-
rect th e situation . Chapte r 3  provides tw o example s o f environmental in -
equities, one in valuing Appalachian coal land and the other, California far m
land. In order to help avoid unequal opportunity and unequal access to land,
the chapte r argue s fo r extensive lan d us e control s an d answer s ke y objec -
tions to them. I t concludes tha t there are good grounds fo r limiting property
rights to natural resources such a s land, so as to help ensure procedural jus-
tice for people in resource-rich areas.

Just as Appalachians have been victimized by absentee coal landlords who
impose both distributive and participative environmental injustice s on them,
African American s fac e analogou s problems. Just as chapter 3  evaluates th e
disparate impacts associate d with unequal acces s to natural resources, chap -
ter 4 outlines th e disparate impact s associated with inequitable distribution s
of pollution. It analyzes the ethica l error s arising when a multinational cor-
poration attempted t o site a  noxious and unneeded uranium enrichmen t fa-
cility i n a  poo r African-America n community i n northwester n Louisiana .
The corporation violated norms of free informed consent in attempting to site
the facility , and th e environmental impact statement disregarded a variety of
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norms o f good scientifi c practice . Th e cas e i s importan t becaus e i t was th e
first major environmenta l justic e victory i n th e Unite d States . I n May 199 7
the Nuclear Regulatory Commission denie d the facilit y the required permit s
for it s construction an d licensing. 57 Becaus e man y EJ problems concer n en -
ergy production , th e chapte r close s wit h a n outl in e of an environmentall y
just, economical energy strategy .

Chapter 5  examine s th e threat s to intergenerational . o r temporal , equit y
presented b y permanen t disposa l o f high-leve l radioactiv e waste. I t argue s
that ther e ar e utilitaria n and duty-based , as wel l a s procedural , reasons fo r
avoiding th e situatio n of environmental injustice that these geologica l facili -
ties create . Mos t important , it argues tha t curren t policie s of permanent dis -
posal violat e tradit ional norm s of free informe d consent . It closes by suggest -
ing a  possible wa y o f reducing environmental injustice b y using negotiated,
monitored, retrievable storage facilities fo r the waste.

Chapter 6  argue s tha t America n Indians already hav e born e a  great envi -
ronmental burden becaus e of u ran ium min in g in the United States. After dis -
cussing the concept of paternalism, the chapter shows that rejectin g propos-
als to site waste fac i l i t ies on Native-American land , like that of the Mescaler o
Apaches, i s not paternalistic.

Chapter 7  addresses on e of the prominen t ways in which middle-class cit -
izens face environmental i n j u s t i c e . They often labo r under a double standard
for workplac e health . According t o thi s doubl e standard , worker s ar e al -
lowed t o receive higher levels of exposure t o pol lu tants than ar e members o f
the public . Chapte r 7  explains that th e t radi t iona l rational e for this doubl e
standard i s Adam Smith' s compensat ing wage differential (CWD) . the notio n
that becaus e worker s facin g riskie r job s receiv e higher pa y fo r such work ,
therefore thei r extra compensation jus t i f ies thei r facing highe r risks than th e
public. Arguing both t h a t th e CWD is questionable in theory and tha t in prac -
tice not al l workers i n risky jobs receive it . t h is chapter challenges the theory
of CWD on ground s o f environmental in jus t ice .

Some o f the mos t extrem e environmenta l injustices are thos e tha t devel -
oped nation s impos e o n developing countr ies. Chapter 8 examine s the claim
that citizen s i n developin g area s d o no t hav e th e sam e right s t o protectio n
against environmenta l threats as those in the West . It surveys the mai n argu-
ments tha t people us e when the y a t temp t t o jus t i f y unequa l environmental
protection, and i t out l ines th e majo r ethica l responses t o them. I t concludes
that those i n developin g nations d o hav e right s to equal protection, but tha t
special care is necessary to help ensure those rights, particularly through the
personal responsibility of citizens in nations that impose the risks. The chap -
ter concludes wit h a  discussion o f cit izen obligations—particularl y throug h
nongovernmental organization s (NGOs)—to work for the environmental pro-
tection o f those in developing nations.

The fina l chapte r cont inue s the las t them e o f chapter 8 . I t argues tha t th e
work o f preventing environmenta l injust ic e shoul d b e th e wor k o f ordinary
citizens everywhere . The chapte r als o shows tha t typica l objections to EJ ad-
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vocacy are based o n mistaken notions o f objectivity, neutrality, and the com-
mon good . Instead of blaming corporations or governments for environmen-
tal injustice, this chapter argues that, in a democracy, we the people have the
justice, the government, and the lives we deserve. Becaus e we in the devel-
oped world can make a difference, the final chapter argues that we have a po-
litical and environmenta l duty to do so.
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2 Distributive Justice, Participative Justice,
and the Principle of Prima Facie Political Equality

When Thomas Jefferson serve d as ambassador to France from 1784 to 1787,
the plight of the people there troubled him. He wrote to James Madison that
France had "enormous inequality" that produced "miser y a t the bottom and
mischief at the top." In a letter to his Italian friend Bernardo Bellini, Jefferso n
observed that such radical inequality of property forced every French person
to be "either th e hammer o r the anvil." Instead Jefferson argue d for distribu-
tive justice, for a more equal sharing of goods and resources, especially land.
He also argued for participative justice , for equal rights in democrati c deci-
sion-making. A decade earlier , after Jefferso n wrot e A Summary  View  of th e
Rights o f British America, the British government had charged him with trea-
son, condemned him , and denie d hi s civi l liberties . Hi s fellow American s
often did not treat him much better. From 1790 through 1793, when Jefferson
served as secretary of state, many Americans shunned hi m fo r being too egal-
itarian. Onl y thre e familie s i n class-conscious , aristocrati c Philadelphi a
would even dare invite him into their homes. 1

If even Thomas Jefferso n ha d troubl e getting others to accept hi s appeal s
for greate r equality, it i s not surprisin g that victims o f environmental injus-
tice often fai l to do so. As already noted, although the environmental justice
movement bega n wit h th e 198 2 African-America n protest s i n Warre n
County, North Carolina, the citizens there did not gain more equal treatment.
They were forced to take thousands o f barrels of PCB waste that other towns
refused to accept. The community enjoyed neither equal distribution of pol-
lutants nor equal voice in the decision about where to place the PCBs. In en-
vironmental matters, as in other areas of justice, often wealthy people hav e
advantages ove r poor ; ofte n white s hav e advantage s ove r peopl e o f color;
often me n hav e advantage s ove r women ; ofte n heterosexual s hav e advan -
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tages ove r homosexuals ; an d ofte n physicall y healthy peopl e hav e advan-
tages ove r handicapped .

Overview

To correct problems of environmental justice , i t will be necessary t o improve
the principle s and practice s of dis t r ibut ive justice—equa l apportionment of
social benefit s and burdens , such as toxic waste dumps. I t also wil l be neces -
sary t o refor m th e pr inciple s and practice s of participativ e justice—equa l
rights t o self-determinatio n i n societa l decision-making . Both thes e reforms
first requir e tha t w e rethin k our principle s of equal justice ; and ho w t o apply
them. Thi s chapte r begin s tha t re th inking . Firs t , 1  expla in an d defen d th e
principle o f prima facie  politicdl  equalitv (PPFPF). its components o f distrib-
utive and participativ e jus t ice, and the n answer objections to it . Second. 1 ex-
plain ho w som e use s o f scienc e ca n cont r ibu t e t o v io la t ion s o f the PPFPE.
Third, I  show ho w appeal s t o th e wa r power , preemption , interstat e com -
merce, an d eminen t domain may violat e EJ and th e PPFl'E . Finally. I explore
a cas e study o n offshor e oil developmen t t o i l l u s t r a t e th e sor t o f EJ analysis
that th e PPFPE requires.

The Principle of Prima Facie Political Equality
and Distributive Justice

The PPFPE. to be defended i n this chapter, includes components o f both dis -
tributive justice and participativ e just ice . This sectio n deals with the notio n
of distributive just ice ; the nex t section addresses the concept o f participative
justice.

Distributive justice is essential t o th e searc h to r environmental justice be-
cause i t requires a  fair o r equitable distribution of society's technological an d
environmental risk s an d impacts . I t refers to th e morall y proper apportion -
ment of benefits and burdens—suc h a s wealth, opportunity , education, toxic
waste dumps , dirt y air, and s o on—among society's members.2 For many eth -
ical theorists , ' justice ' i s define d almos t completely in term s of distribution,
either of material goods suc h a s weal th o r of nonmaterial goods suc h a s equal
opportunity. Joh n Rawls . fo r example , define s ' j u s t i ce ' a s providin g a stan -
dard b y mean s o f which societ y ca n asses s th e "dis t r ibut iv e aspects " o f its
basic structure.3 Bruc e Ackerman defines the proble m of justice as that o f de-
termining th e initia l entitlement s o f a  scarc e resource , "manna, " whic h i s
convertible int o any socia l good. 4 An d man y mora l theorists, such as Onora
O'Neill and Edwar d Nell , assume tha t the primar y difference between social -
ist justice and capitalis t justice i s iu the i r principle s of distribution. 5

What principle s o f distribution are require d in orde r t o addres s E J prob-
lems? Presumably the principle s ought to require t h a t, all things bein g equal,
rich an d poor , colore d an d whi te , educate d an d noneducated . b e treate d
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equally in the distributio n of society's environmenta l benefit s an d burdens .
Otherwise, geographical distribution of environmental goods may be merely
a matter of accident, money, or corrupt use of power. But what should the de-
sirable principles o f equality be like?

United States history gives some indicators of attempts to achieve distrib -
utive an d participativ e equalit y amon g differen t region s o f the country . In
fact, the U.S. congressional committee system has always been aimed at geo-
graphical balancing i n the distributio n o f government expenditures suc h as
military procurement an d pork-barrel public works projects.6 In more recent
years, state s suc h a s Californi a an d Massachusett s hav e formall y adopte d
balancing strategies designed to control urban growth. 7 Despite such efforts ,
analysis o f distributive impacts has seldo m been par t o f technology assess -
ments an d environmenta l impac t statements, 8 eve n though th e 196 9 NEP A
and Clinton' s 1994 executiv e orde r o n E J attempted t o reverse thi s trend. 9

The tren d i s surprising , given tha t distributiv e impact s o f technology- an d
environment-related projects fal l quite differently o n different communities .
A substantial amount of sulfate pollutio n in eastern states such as Pennsyl-
vania, fo r example, is the resul t o f emissions fro m coal-fire d plant s locate d
hundreds o f miles westward i n Ohio an d Wes t Virginia. Likewise, much of
the continued commercial and industrial developmen t in Los Angeles is de-
pendent o n it s importin g scarc e wate r fro m othe r area s o f the Southwest ,
many o f which also need water. 10 And , as previously mentioned, th e mos t
serious problem s o f pollution an d lac k of access to natural resource s fal l o n
African-American, Native-American , Latino , an d Appalachia n communi -
ties. To correct all these problems , society obviously needs a clear principl e
of equality. What the principle shoul d be like, however, is controversial. The
notion o f equality has a  long history,11 an d man y people den y tha t ther e is
any sens e in which equality is a  principle of justice.12 Par t of the difficult y
also is that there are different formulation s of equality principles.13

Most people appea r to agree that some inequalities amon g people (e.g. , in
educational achievement) are less avoidable because they are based on natu-
ral capacities , while othe r inequalitie s (e.g. , i n wealth ) are more avoidabl e
because they are a result of social roles or socialization.14 Th e second , or so-
cial, categor y includes political  equality  (equalit y o f treatment unde r th e
law) and economic  equality (equality in the distribution of wealth). Political
equality is closely related to economic equality because it often requires eco-
nomic equality , at leas t i n the sens e o f equal economi c opportunity . Other -
wise political power is likely to be controlled by economic power. Numerous
studies hav e shown , fo r example, that the greate r a defendant's wealth, th e
less likely it is that a court will find him guilty of the crime with which he is
charged.15 Mor e generally, factual inequalitie s o f condition an d difference s
in the distribution o f wealth militate against both equal opportunity and po-
litical equality. 16 Nevertheless , peopl e usuall y disagre e ove r principle s of
economic equality in the distributio n of wealth,17 eve n though they tend to
accept equal opportunity and political equality. Political equality, in particu-
lar, can be defended on at least four grounds.
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1. Th e compariso n clas s i s all humans , and al l human s hav e th e sam e
capacity fo r a happy life. 18

2. Free , informed, rational people woul d agree to a principle of political
equality.19

3. Thi s principl e provide s th e basi c justificatio n fo r othe r importan t
concepts o f ethic s an d i s a  presuppositio n o f al l scheme s involvin g
justice, fairness , rights, and autonomy.""

4. Th e ide a o f law itsel f presupposes equalit y o f treatment fo r person s
similarly situated.21

Perhaps th e mos t significan t o f thes e consideration s are (3 ) and (4) . They
amount t o the clai m tha t accepting a  principle of political equality is neces -
sary i n orde r t o ensur e fairnes s and consistency . Th e mai n interpretationa l
question, however, i s "What sort of political equal i ty i s required as a basis for
fairness an d consistency? " Doe s equal i ty o f treatment mea n givin g everyone
the same treatment? Probably not. because there are not always morally rele-
vant reasons that everyone ought t o receive the same or identical treatment.
In fact , genuinel y equal  treatmen t (proportiona l t o th e strengt h o f one' s
claims t o it ) might require thai t rea tmen t fo r all individuals not b e the same,
so as to take account of some ind iv idua l s ' higher merit, their deserving com-
pensation, their special needs,  or society's need t o offer the m a n incentive for
desirable actions . Fo r example, if society needs the service s of the presiden t
of the United States , then one ought to permit the president to have better po-
lice protection tha n mos t othe r people.

But i f treatment ought no t alway s be th e same , wha t i s i t tha t shoul d b e
consistent? Th e lega l philosopher Ronal d Dworkin maintains that everyon e
ought to receive th e same, or consis tent, concern  and respect  i n the politica l
decision abou t ho w goods , treatment , an d opportunitie s ar e t o b e distrib -
uted.22 Th e poin t i s no t tha t anyone ever ma y ignor e another' s basi c right s
but that one person's interests sometimes may outweigh another's. For exam-
ple, i n certai n circumstances , th e polic y o f protecting the presiden t o f th e
United State s may outweigh protectin g a particular cit izen, provided the pol-
icy gives all people th e same respect .

If this reasoning abou t sameness/equality and treatment/respec t is correct,
then allowing someon e t o impose unequal environmental burdens on a com-
munity ma y no t alway s violate principle s of political equality. To establish
that the distribution violate d principles of pol i t ical equality , one would hav e
to argue eithe r tha t there were n o morally relevant reasons fo r different treat-
ment o r that th e interest s o f some grou p wer e wrongl y judge d t o outweig h
those o f another . Onl y a  case-by-cas e analysis , no t merel y differen t treat -
ment, i s sufficient t o show violations of poli t ical equality . Because of the im -
portance o f case-by-case analysis , each chapte r of this book focuse s on a  dif-
ferent environmenta l justice problem arising in a different case . Each chapte r
also examine s whether , i n a  give n case , polic y analyst s tend t o judg e cor -
rectly tha t one community's interests outweigh those of another.
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Arguing (a s preceding paragraph s hav e done ) fo r a  principle o f politica l
equality, bu t admittin g tha t sometime s goo d reason s ma y justif y treatin g
groups differently , i s arguing for a principle o f prima faci e political equality .
The PPFPE presumes that equality is defensible and that only different o r un-
equal treatment requires justification, 23 that the discriminator bears the bur-
den of proof. Not to put this burden o n the possible discriminato r would b e
to encourage power , rather tha n fairness, to determine treatment unde r th e
law. Two of the goals of the PPFPE are to help ensure equal distribution o f en-
vironmental impacts and to place the burden o f proof on those attempting to
justify unequa l distributions . Attainin g this secon d goa l would provid e th e
people of various geographical regions, particularly those inhabited b y poor
or powerles s people , wit h th e presumptio n tha t the y shoul d b e treate d
equally.

The Principle of Prima Facie Political Equality
and Participative Justice

Distributive justice in the allocatio n of environmental impacts , however , i s
necessary bu t no t sufficien t i n orde r t o promote environmenta l justice . No
purely distributiv e syste m i s sufficien t t o promot e justice , as Iri s Mario n
Young correctly observes, because purel y distributiv e paradigms tend to ig-
nore th e institutiona l context s tha t influenc e o r determin e th e distribu -
tions.24 Young gives the example o f the citizens i n a community who organ-
ize to protest a  large hazardous wast e treatmen t plan t i n thei r smal l town .
She claims that these protests are not mainly abou t the justice of material dis-
tributions but abou t the justic e o f decision-making powe r an d procedures .
They are about the fac t tha t no one ought to deny the citizens ' rights to eval-
uate an d perhap s rejec t th e hazardou s facilit y tha t put s them a t dispropor -
tionate risk. Participants in the 1992 National People of Color Environmental
Leadership Summit recognized this fact. When they adopted 17 principles of
environmental justice, they explicitly demande d participativ e justice. Their
fifth principle affirme d th e right to self-determination of all people, and their
seventh principle asserted: "Environmental justice demands the right to par-
ticipate as equal partners a t every level of decisionmaking." 25

As Michae l Walze r realizes, philosophers ' criticism s o f the injustic e o f a
social system ar e incomplete if they amount onl y to the claim that som e im-
portant good (in this case, environmental welfare or public health protection)
should be more widely distribute d o r that some monopoly on this good is un-
just. Following Walzer, it is important to recognize that people should correct
the unjust structures an d procedures of dominance, a s •well as the flawed dis -
tributions of some good. Otherwise peopl e will not correc t the real causes of
injustice. Bu t correcting democrati c procedure s an d structure s i s a cumber-
some tas k tha t i s no t likel y t o be completel y successful , in par t because i t
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requires constant attentio n an d reworking . I f Walzer i s right , this reworkin g
requires that , jus t because peopl e hav e on e sor t o f good (lik e money) , thi s
should no t automaticall y giv e the m acces s t o othe r sort s o f goods (i n thi s
case, environmenta l welfare) . By breaking the dominanc e of some goods ove r
access to othe r goods , h e believe s peopl e ca n hel p t o ensure tha t the domi -
nance o f a  grou p ove r anothe r goo d i s no t unjus t . 2 6 On e wa y t o brea k thi s
dominance is to use a principle of participative jus t ice to evaluate and amen d
the social structures an d procedure s tha t produce flawe d distributions .

In attemptin g t o defin e a  principl e o f par t ic ipa t iv e justic e a s par t o f th e
PPFPE, on e i s seekin g t o remov e th e u n j u s t constraint s tha t som e peopl e
have ove r othe r people' s live s and actions . When th e stat e of North Carolina
imposed a  substandard dum p fo r PCBs on member s of a poor. African-Amer-
ican communit y wh o ha d n o powe r t o rejec t it . who face d resulting seriou s
health threats , and wh o wer e not compensated, it imposed unjust constraints
on the peopl e o f Warren County . To combat such i n j u s t i c e , a  pr inc ip le of par-
ticipative justic e is needed t o help ensur e tha t there are institutional and pro -
cedural norm s that guarantee all people equa l opportunity for consideratio n
in decision-making . Otherwise , v ic t im s o f unequa l oppor tuni t y are mor e
likely t o experienc e exploi ta t ion , m a r g i n a l i z a t i o n . powerlessness , an d vio -
lence.27 On e way to achieve participativ e justice i n environment-related de-
cision-making i s t o follo w th e PPFPE . according t o whic h stakeholde r an d
expert deliberatio n ar e given equal weight. This balance, as articulated i n the
1996 Nationa l Researc h Counci l (NRC ) report Understanding  Risk  i n a
Democracy, i s necessar y t o offse t th e man y p r iva t e interest s involved in en -
vironment-related actions. 28 Th e p a r i t y als o i s necessar y t o demystif y th e
ideology tha t ofte n surrounds exper t c laims . Choosing to site a risky plant is
not merel y a  matte r of wha t expert s say i s sat e enoug h bu t als o a  matte r of
what stakeholder s sa y i s informe d enough , compensate d enough , an d fai r
enough.

There is no need t o repeat her e th e NRC' s lengthy consideration s support -
ing an d interpretin g th e principl e o f part icipat ive jus t ice tha t i s par t o f th e
proposed PPFPE. Nor is there need t o repeat the ethical rationale for the prin-
ciple, alread y give n m y boo k Risk  an d Rationality:  Philosophical  Founda-
tions for Populist  Reforms.  It s arguments show tha t la y or stakeholder evalu-
ations o f environmenta l ris k ar e usuall y no t i r r a t i ona l , a s expert s ofte n
claim,29 an d tha t expert s typicall y misdefine "object ivi ty" a s freedo m fro m
all values rathe r than a s freedom fro m bia s values. 30 Examinin g a number of
risk methodologie s an d cas e studies , the boo k likewis e argue s tha t expert s
often denigrat e la y risk evaluation s while they ignor e the subtl e contextual ,
methodological, o r bia s value s tha t appea r i n thei r own work 31 I n orde r t o
achieve participativ e justic e i n environmenta l decision-making, th e boo k
calls fo r "scientifi c proceduralism"—fo r a syste m o f methodological , legal,
and procedura l reform s tha t encourag e ra t iona l publi c debate , ful l negotia -
tion abou t environmenta l controversies, stakeholder funding, alternativ e ex-
perts, adversar y assessment , an d refor m of existing toxic-tort law . Mos t im -
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portant, scientific proceduralism specifie s norms for paticipative justice that
guarantee citizen s an d environmenta l stakeholder s bot h equa l decision -
making voice with experts and the same rights to consent, due process , and
compensation that medical patient s have. 32

Objections to the Principle of Prima Facie Political Equality

In response t o this brie f defense of the PPFPE , what objections might arise?
Utilitarian ethicists might claim that following the principle would no t lead
to the greatest amount of good for the greatest number o f people. Some econ-
omists probabl y would objec t tha t followin g the principl e woul d interfer e
with economi c progress . An d proponent s o f technologica l advancemen t
might argu e tha t technologica l development , no t redistributiv e scheme s
based o n PPFPE, is likely to do more good in promoting environmental jus-
tice. I will consider each of these objections .

Utilitarian Objections  to  the Principle
of Prima  Facie Political  Equality

One of the stronges t arguments against formally adoptin g the PPFPE comes
from ac t utilitarians. They believe that ethica l behavio r i s based no t o n fol-
lowing a  rul e o r principle (lik e equality ) but, instead , o n choosin g th e ac t
whose consequences maximiz e utility or lead to the greatest overall good for
the majorit y o f people. Ac t utilitarians ' rejectio n of the PPFPE , i n favo r o f
utilitarianism, is important because they admit that they sacrifice individua l
rights, like equalit y unde r th e law , to the allege d commo n good . Neverthe-
less, the y clai m tha t suc h right s violation s minimiz e huma n sufferin g an d
maximize social improvement more than would acceptance of more egalitar-
ian principles, such as the PPFPE.33 Hence they give prima facie assent to no
rights o r principle s o f equality . The y prefe r t o maximiz e efficienc y rathe r
than equity.34

Although utilitarians make the goal of pursuing equality theoretically sub-
servient to that of maximizing overall welfare,35 they may not use this order-
ing much in practice. As Richard Brandt points out , "most utilitarians thin k
that inequalities o f distribution ten d to reduce the total welfare." As a result,
he says , they favo r equa l distribution s of costs and benefit s "excep t a s there
are special reasons to the contrary."36 I f Brandt is right, even utilitarians may
recognize tha t inequalitie s ca n reduce utility; encourage resentment , snob -
bishness, and competition ; and lead the rich to lose the values o f hard work
and socia l concern . Eve n utilitarians recogniz e that equalit y of distribution
usually make s sens e becaus e o f the declinin g margina l utilit y o f income .
Moreover, as the four considerations listed earlie r indicated, the PPFPE is re-
ally a principle o f impartiality and consistency, 37 on e nearly universally ac-
cepted. A s Pennock point s out , most peopl e wh o hav e defende d racis m or
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anti-Semitism hav e claimed t o accept a principle of equality and impartialit y
but argue d tha t certai n fact s justifie d thei r favorin g unequal treatmen t i n a
given situation . Suc h "facts" have included claim s of conspiracy o r moral in-
feriority (agains t Africa n Americans , fo r example). 38 Proponent s o f apart -
heid hav e invoke d an Aristotelia n principle of equal i ty bu t argue d tha t dif-
ferent race s nee d differen t treatmen t t o a t t a i n thei r differen t goals 39

Likewise, whe n peopl e fough t agains t women' s suffrag e a t th e tur n o f th e
century i n the United States, most accepted principles of equal treatment but
argued tha t women wer e b y nature unable, or by circumstances unready , t o
exercise politica l power.40 Such examples suggest that, in practice, even util -
itarians probabl y adhere t o something like the PPFPE.4 '

To employ th e PPFPE in EJ cases, one must determine what constitutes rel-
evant an d irrelevan t difference s in treatin g simila r case s similarly. 42 Obvi -
ously th e colo r o f someone's ski n does no t constitut e a  relevan t difference,
but severe menta l illness might. For example, mental illness might be a good
reason fo r discrimination against a  person regardin g his righ t t o bear arms .

Economic Objections to  the Principle
of Prima  Facie Political  Equality

Traditionally on e o f th e mos t commo n "goo d reasons " fo r discriminatin g
among equal s an d rejecting the PPFPE has been tha t the discrimination sup -
posedly serve s a  higher interest , that o f freedom.43 Th e perso n wh o want s
segregation i n th e schools , fo r example , ma y sa y tha t integratio n ha s re -
sulted i n violation s o f freedo m o f association. 44 Likewise , a s th e cas e i n
chapter 4  illustrates , som e proponent s o f communit y freedom  an d eco -
nomic growth ofte n argu e that federal standards fo r certain industrial emis-
sions ar e so strict that they do not allow for unhampered economic develop -
ment.45 An d apar t fro m whethe r unhampere d economi c developmen t
justifies health o r safety discriminatio n against minorities,46' some discrimi-
nation i s unavoidable. And i f so. not al l discrimination can be prohibited as
unjust.47

When i s discriminatio n just? Joh n Rawls says tha t peopl e ough t t o allow
inequalities onl y i f there is reason t o believe that th e practic e involvin g the
discrimination wil l work for the advantage of the leas t well off , and therefore
presumably fo r the advantag e of everyone. 48 Presumably those—who sanc -
tion apparen t environmenta l injustice—believe tha t permitting inequitable
distributions o f environmental cost s an d benefit s will work fo r the ultimate
advantage o f everyone, o r that "the econom y needs " th e risk y technology,49

or tha t give n pollutio n contro l standards are no t cos t effective. 50 Tha t is , if
one puts th e most favorabl e interpretation possibl e on allowing distributive
and participativ e inequalities , thei r defender s mus t believ e the y ar e "re -
quired fo r the promotio n o f equality in th e lon g run." Almost any othe r de-
fense would b e flawed because i t would be open t o the charge tha t i t presup -
posed usin g som e human s a s mean s rathe r tha n treatin g them a s end s i n
themselves.51 A s on e prominen t scienc e edito r pu t it . "i f th e industr ia l
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economies o f these [developed ] countrie s wer e no t encourage d t o grow, "
they would not be able "to provide the materials necessary for removing the
disparity between nations . Technolog y can make a direct contribution t o the
improvement of the lo t of developing nations." 52 Othe r author s defen d th e
inequalities associate d wit h economi c growt h a s necessar y t o hel p low -
skilled people of color, to "bring a decent living at the lowest possible cos t to
the largest possible number of people"53 or to avoid a  primitive stat e where
injustices are more troublesome than they are today.54

The basic problem wit h using the precedin g "economi c progress" argu -
ment t o justif y environmenta l injustic e i s tha t i t contain s severa l highl y
questionable factua l premises . On e doubtfu l premis e i s tha t economi c de -
velopment, accompanie d b y unequa l environmenta l standard s o r protec -
tion, actually creates more market value than does environmentally just eco-
nomic development . Thi s premis e i s doubtfu l becaus e many author s hav e
shown tha t stringen t an d equa l globa l corporate environmenta l standard s
are competitive assets fo r the companie s usin g them ; i n fact , firm s havin g
single stringen t globa l environmenta l standard s perfor m bette r economi -
cally than firms defaulting to less stringent , o r less well enforced , environ-
mental standards. 55

Another doubtfu l premis e i s that economi c expansion , an d it s attendan t
inequitable pollution an d development, will lead to greater equality of treat-
ment in the long term. Given past experience , there i s little basis fo r accept-
ing this premise . One reason is that, in the United States in the last century,
although ther e ha s been a n absolut e increas e i n the standar d o f living, the
relative shares o f U.S. wealth hav e not become more equal. In 1970 the poor-
est 20 percent o f persons receive d 4. 1 percent o f U.S. income, and i n 1995 ,
they receive d onl y 3. 7 percent. The richest 2 0 percent o f people received
43.3 percent of U.S. income in 1970, but 48.7 percent in 1995 . The top 5  per-
cent of U.S. citizens receive d 16.6 percen t o f the incom e in 1975 but 2 1 per-
cent i n 1995 . Th e thre e middl e quintile s remaine d roughl y constant. 56 I f
these dat a are correct, economic growth, and its accompanying inequalities,
apparently have not helped to promote distributive economic equality in the
United States . In fact, they may have increased economic inequality . Becaus e
of th e clos e relationship betwee n wealt h an d th e abilit y t o attain politica l
equality an d equa l opportunity, 57 i t i s unlikely that economi c growth, an d
accompanying environmenta l injustice , hav e promote d long-ter m equa l
treatment. On e reaso n i s that , a s economis t Ezr a Misha n pu t it , th e poo r
rarely share i n the growth o f real wealth ; they are "isolated fro m economi c
growth."58 Thei r isolatio n i s the reaso n tha t thre e o f four U.S . toxic waste
dumps are in African American or Latino communities and that corporations
have dumped 2  million ton s of radioactive uranium tailing s on Native Amer-
ican lands.59 To alleviate these environmenta l injustices , only redistribution,
achieved through politica l means, is likely to bring about a  more egalitarian
society. Economic progress tends to make inequities even wider.60 Bu t what
if someone thinks that technological development, not the PPFPE, is the way
to address environmenta l injustice ?
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Technology-Based Objections  to  the Principle
of Prima  Facie Equality

One reason tha t technologica l expansio n does no t ordinarily hel p t o create a
more equitabl e societ y i s tha t technolog y generally eliminates jobs : it doe s
not creat e them. I n the las t century, for example, th e tota l employment i n th e
manufacturing secto r of the U.S . economy ha s declined : goods-producing in-
dustries hav e sough t t o us e fewe r worker s an d t o increas e th e outpu t pe r
worker. A s a  consequence , "th e product iv i t y inde x i s reall y a n automation
index," a n indicator of the degre e to which energ y and technolog y have been
substituted fo r jobs. 6 1 Wha t ne w job s hav e becom e available , especiall y i n
the las t hal f century, typicall y have not bee n th e consequenc e o f technologi-
cal growth bu t instea d th e resul t o f an expansio n of the servic e secto r o f th e
economy. Sinc e midcontury, U.S. employment in service areas ha s increase d
95 percent, mor e than i n any other sector. 6'2 This suggest s tha t increasin g use
of technolog y migh t neithe r hel p employmen t nor equaliz e opportunitie s
within th e politica l system. I f anyth ing, technologica l progress seem s t o ex-
acerbate the plight o f the poor and th e vulnerable because they must compete
more frantically for scarcer jobs. 63

One o f th e mos t direc t reason s tha t technologica l progres s probabl y
heightens both th e pligh t o f the poo r and environmenta l in just ic e i s that the
poor bea r th e brun t o f adverse environmenta l impacts such a s lea d poison -
ing.64 Mos t environmenta l policies "distribut e the cost s o f controls i n a  re -
gressive patter n whil e providin g disproportionate benefits for the educate d
and wealthy. " wh o ca n affor d them. 6 5 As a  consequence , i f people canno t
pay fo r environmental qual i ty , they cannot have it. Even when technologica l
growth ha s brough t increase d employmen t opportunities , thi s ofte n ha s
been a t the expense of the poor who usuall y live near technological facilitie s
that present a health hazard . Ofte n the y cannot afford t o move away. As a re-
sult, i n 199 6 th e fou r t r i buna l s o n I n d u s t r i a l Hazard s an d Huma n Right s
called fo r a  ne w Unite d Nation s convention t o protec t victim s of environ-
mental injustice. 66 An d a s 1  showed i n chapte r 1. there is abundant evidence
that a  disproportionat e numbe r of deaths, among nonwhites an d i n lo w so-
cioeconomic group s an d developin g nations , occurs a s a  resul t o f environ -
mental threat s suc h a s urban air po l lu t ion from source s suc h a s asbestos, sul-
fur dioxide , an d benzpyrene. 67 Variou s studie s hav e show n tha t "thos e
square mile s populated b y nonwhiles and b y all socioeconomic group s wer e
the area s o f highest pollutio n levels. 6 8 I n fact, variou s adverse environmen-
tal an d technologica l impact s ar e visite d disproportionatel y o n th e poo r
while the rich receiv e the bulk of the benefits. 69 Owin g to their poverty, those
disproportionately burdene d wit h environmenta l hazards ar e i n a  position
of virtua l helplessness . Thei r helplessness , however , i s th e ke y t o arguin g
that environmenta l discriminatio n is a "bad " discr iminat io n and tha t goo d
reasons d o no t suppor t it . As Han s Jona s expressed it . one ha s a  mora l obli -
gation t o protec t th e ut ter l y helpless . Absolut e helplessnes s demand s ab -
solute protection. 70
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To th e exten t tha t policy-maker s o r assessor s believ e tha t technologica l
progress wil l dispel current inequalities in the long term, or that the PPFPE is
not neede d t o addres s environmenta l injustice , or tha t i t i s permissibl e t o
discriminate against the poor via environmental inequalities , the n to that de-
gree the y probabl y err . Geographica l consideration s alon e ar e no t morall y
relevant ground s for determining wh o ough t t o receive disproportionat e en-
vironmental impacts. If all people deserve equal concern or respect in the po-
litical decision abou t how to distribute cost s and benefits , then allowing an
uncompensated grou p of individuals to bear more environmental burden, for
no morally good reason, is an arbitrary discrimination. Ther e i s no morally
relevant reason (e.g. , merit, need) that where people live should provid e suf-
ficient grounds fo r discriminating agains t them. Such discrimination instea d
seems to serve the interests of expediency, of using humans as means to some
commercial o r industrial end.  Moreover , there appear to be no morally rele-
vant grounds fo r arguing that national interest s outweigh those of communi-
ties subjected to disproportionate an d uncompensate d environmenta l risk s
or costs, because  environmental evaluation s rarel y includ e analysis of dis -
tributive impacts. When the y do , as the next section shows , the evaluations
tend t o provide no reaso n tha t othe r consideration s ough t t o outweigh th e
PPFPE. And i f not, it is reasonable to follow the PPFPE.

In respons e t o thi s conclusion , critic s o f the E J movement ar e likel y t o
make several objections. One is that policy-makers must concentrate o n eval-
uating measurable parameters, but distributiv e impacts ar e not measurable .
According t o thi s objection , evaluatin g suc h "subjective " socia l impact s
would compromis e the alleged objectivity, accuracy , and nonpartisa n char -
acter o f environmental impac t assessment (EIA). 71 There ar e several replie s
to this objection . First, to concentrate only on measurable quantities begs the
question of what impacts one ought to evaluate.72 Instead the objecto r need s
to show that only measurable factors are important. Second, there are several
quantitative ways to measure adverse geographical impacts suc h as environ-
mental injustices . For example, property values ofte n decrease , or premature
deaths frequently increase, i n regions o f high pollution.73

A secon d objectio n to the conclusion , tha t i t i s reasonable t o follo w th e
PPFPE, is that distributive environmenta l inequalitie s involv e no questions
of justic e but onl y question s o f technological progress . A s on e autho r pu t
it,"no issu e o f justice is involved i n th e questio n whethe r a  new highwa y
should b e built. This is purely a  question o f utility .  . . whether th e benefit s
of it would outweigh the cost . This i s no more a question o f what justic e re-
quires than i s the question whethe r on e should buy his wife a  new coat." 74

Road building, however, is not merely a matter of utility because i t is subject
to the right s and dutie s mentione d i n th e U.S . Constitution . A s such, i t i s
a legal, public, societa l issue . But buying a coat is not a  legal, public, or so-
cietal issue. Obviously , the objecto r has defined  th e problem a s not involv -
ing distributiv e equit y an d therefor e environmenta l justice. 75 However ,
questions o f costs an d benefit s obviousl y ca n be issue s o f equal treatment ,
not merel y utility, because distributin g health cost s unequally coul d affec t
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people's opportunitie s t o obtai n equa l politica l treatment . An d issue s o f
equal treatment clearly involv e problems o f justice, participation , and equa l
opportunity, as well a s utility. 76

How Careless Use of Science Can Encourage
Environmental Injustice

If the PPFP E appears defensibl e on ethica l an d practica l grounds, and i f it is
somewhat abl e to withstand objection s to i t based o n uti l i tarian , economic ,
and technologica l grounds , then a n obviou s question i s why environmenta l
decision-makers d o no t emplo y it . Why doe s s o much environmenta l injus -
tice continue to exist? At least two response s com e to mind. Often particula r
scientific method s encourag e on e t o excus e bot h environmenta l injustic e
and th e PPFP E tha t migh t challeng e it , and ofte n centralize d decision-mak -
ing encourages leader s to ignore both envi ronmental injustic e and the PPFPE
that might challenge it. I  will examine each o f these problems.

One reaso n tha t envi ronmenta l injustice s hav e no t bee n treate d ade -
quately, if at al l, in mos t technology and environmenta l impact assessments
is that the methods  use d to measure various dis t r ibut ions o f social impacts
remain problematic. There simply are no sophisticated means of dis tr ibuted
benefit-cost analysis , a s oppose d t o well-develope d method s o f aggrega -
tion.77 Instead , assessors aggregate costs and benefits . Aggregation , a simpli-
fying assumptio n buil t int o benefit-cos t analysis , s t ipulate s tha t nonhomo -
geneous data (e.g. , costs of both onshore and offshor e oi l production) may be
lumped togethe r fo r purposes o f theoretical convenience. In the cas e o f off -
shore oi l production , th e convenienc e consists o f having a  measur e o f th e
total costs of oil production. Despit e the fac t tha t us e of th is econometric as-
sumption (aggregation ) enable s one t o li t the complexitie s of the rea l worl d
into variable s tha t can b e handle d b y a  simple ; model , i t lead s t o inaccura-
cies. In th e oi l productio n i l l u s t r a t i o n, fo r instance , uncr i t ica l us e o f aggre-
gated dat a migh t lea d on e t o conclud e tha t p roduc t io n o f na tu ra l ga s i s al -
ways cheaper than productio n of domestic oi l fo r generating electricity . In
reality, however , i t coul d b e tha t natura l ga s provide s a  cheape r powe r
source than offhore-produce d oi l bu t a  mor e expensiv e one tha n onshore
oil.7 8 Ethica l problems also arise fro m questionabl e aggregations of data , a s
when on e average s high-pollution , inner-cit y ai r sample s wit h thos e fro m
rural areas. The average aggregate air quality may appear acceptable when it
is not.79

Although us e o f the aggregatio n assumption can lea d to fals e o r unethical
conclusions, it s inaccuracies are les s susceptible to detection when one em-
ploys aggregate d dat a tha t ar e though t to be homogenous. Ofte n data ar e so
complex tha t scientists ma y forge t subtl e differences withi n them. This lac k
of recognition often occurs , for example, when researcher s wh o di d no t col-
lect o r develo p th e dat a us e them . Average air pollutio n data , fo r example ,
hide enormou s ai r pollutio n differences . Whe n aggregate d dat a ar e com -
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bined wit h othe r statistics , the limit s o f their validit y are likely to be eve n
less obvious,80 a s when economists defin e "publi c welfare," for example, as
an "aggregate of preferences."81 The y take account neither of individual de -
viations fro m thi s aggregate , nor o f the fac t tha t som e preference s ar e irra-
tional, nor o f the undesirable consequence s o f following a  method based o n
the "tyranny of the majority. " As a result, econometric data and model s may
be less accurate and ethically defensible than thought. As one assessor put it:

Aggregated nationa l economi c an d censu s statistic s say nothing about
pockets of poverty, depressed communities , sick industries, or deprived
social groups . These ar e averaged out , and s o long as the average s ap-
pear favorable , ther e i s n o indicatio n of , o r dat a on , regiona l o r loca l
problems.82

Economists also often narrowl y conceive benefit-cost analysis (wit h its at-
tendant use o f aggregation) in ways that avoi d the evaluation o f distributive
inequalities,83 despit e th e fac t tha t both NEPA and Presiden t Clinton' s 199 4
executive orde r mandate d suc h evaluations . An d becaus e NEP A require s
only considering  distributiv e impacts , rather tha n preventing  them , i t ha s
rarely protected victims of environmental injustice. 84 Even the assessment s
completed afte r th e 199 4 Executiv e Order, requiring considerations of envi-
ronment justice , often giv e inadequate attentio n to distributive an d partici -
pative justice. Although they usually contain singl e paragraphs or short sec-
tions tha t generall y discuss environmenta l justic e and disparat e pollutio n
impacts, nevertheles s the y rarel y conclud e tha t suc h disproportionat e im-
pacts ar e cases of environmental injustice . For example, conside r th e 199 9
Los Alamos (New Mexico) environmental impact assessment of radiological
impacts of expanded operations, the 199 9 Yucca Mountain (Nevada) EIA for
the propose d wast e repository , and th e 200 0 Yellowstone (Montana/Idaho )
EIA fo r the wast e incinerator . Thes e respectiv e EIA s sho w tha t heav y an d
disproportionate pollutan t impact s woul d fal l o n Nativ e America n an d
Latino communities, if each of these facilities were allowed to operate as de-
scribed. Yet , as I  show i n chapte r 9  i n mor e detail , each EI A merely con -
cluded, without discussion, that despite the disparate impacts on minorities,
there was no violation of environmental justice.85 The moral of this story is
that both the 1969 NEPA and the 1994 Executive Order can require consider-
ing disparate distributive impacts and environmental injustices, but neither
can require preventing them. Further procedures and laws seem necessary to
achieve prevention.

A recent study of coal-slurry pipelines, fo r example, illustrates typical dis-
tributive-impact problems. Th e assessors made severa l brief, qualitative ref-
erences to the fact that use of the pipelines would cause coal-producing areas
in the western United States "t o suffer advers e impacts, lik e increased com -
petition for water, while the benefits [of the technology] accrue to other parts
of th e nation." 86 I n examinin g th e ne t economi c impac t o f the pipelines ,
however, the analysts ignored the regional costs associated with using scarce
water resources. Instead they employed only a few of the easily quantifiable
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market cost s relate d t o slurry technology (e.g. , pumping wate r fo r use in th e
pipelines) an d ignore d th e mor e massive , resource-depletio n cost s t o th e
West. After having examine d onl y a  subse t o f the threat s t o the wester n re -
gion, the authors of the report concluded : "slurry pipelines can , according to
this analysis , transpor t coa l mor e economicall y tha n ca n othe r mode s [o f
transport]."87 The obviou s question is : "More economically for whom?" Per-
haps for easterners who want the coal. Certainly not for westerners wh o need
the slurry water for other purposes.

Likewise, i n a  report on liquefie d natural ga s (LNG ) transpor t technology,
the author s did n o analysis of the problems o f environmental justice and re-
gional equity . Citizens livin g near LN G facilities are especiall y concerne d
about equit y issues , becaus e th e federa l governmen t (throug h the Federa l
Power Commission ) has th e "right " to forc e a  LNG terminal on an unwilling
community. Becaus e o f the tendenc y o f th e ga s t o vaporize , flame , an d ex -
plode ove r grea t distances , resident s o f ocea n port s (wit h LN G facilities )
obviously bear a  disproportionate , and ofte n involuntaril y imposed, cos t of
the technology . Ye t owing t o liabilit y limitations , thos e injure d b y a  LNG
accident are left with littl e or no effective compensation . With regard to such
inequities, the LN G assessors merely noted tha t th e federa l governmen t has
the legal  right  t o overrul e the stat e o n sitin g decisions, an d tha t insurance
problems followin g LN G accident s "ar e no t greatl y different " from , an d
are consistent with , those consequent upon othe r catastrophes, such a s nu -
clear accidents. Obviously, however, consistency is not a sufficient conditio n
for determinin g th e ethica l jus t i f iabi l i t y o f a  part icula r policy . If it i s wrong
to depriv e a  communit y of th e right s to collec t ful l damage s afte r a  tech -
nology-related LN G accident, this actio n doe s no t becom e jus t merel y be-
cause som e othe r communitie s fac e th e sam e proble m fro m othe r technolo -
gies, suc h a s nuclea r power . Quit e typical ly , th e LN G assessors conclude d
that the technology and U.S . Coast Guard standards were cost-effective i n en-
suring safety. 88 Nevertheless , the obviou s question s remain: "Cost-effectiv e
for whom ? An d fo r whose safety? " Perhap s fo r LN G shippers an d owners .
Certainly not fo r the onshor e community facing a  liabilit y limit after a n LNG
accident.

Federal versus Local Control of Siting:
Balancing Equity and Utility

As the coal-slurry, LNG, Los Alamos, Yucca Mountain, and Yellowston e in -
cinerator example s suggest , an d a s subsequen t chapter s wil l show , ther e
are basic question s o f political and ethica l philosophy underlyin g applica-
tions o f the PPFPE. When stat e or federal environmental projects place dis -
proportionate cost s o n a  community , ought th e federa l governmen t t o pre -
empt loca l contro l o f thos e projects ? Whe n i s consen t o r compensatio n
required? O r when should the government prevent supposed environmen -
tal injustice?89
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Centralized versus  Grassroots  Decision-making

Such question s ar e problemati c i n par t becaus e stat e o r federa l decision -
makers often ca n allow apparent environmental injustic e in the name of the
greater good. Today the DOE wishes to open the Yucca Mountain high-level
nuclear waste facility, but nearby residents of Nevada and Native Americans
do not want the dump. 90 I n such situations , many ethicist s and policy-mak-
ers say it is necessary fo r the federa l governmen t to have controllin g powe r

1. t o protec t th e environmen t an d t o avoi d "th e traged y o f the com -
mons";91

2. t o gain national economies of scale;92

3. t o avoid regional disparities i n effectiv e representatio n o f all sides to
a dispute; 93

4. t o compensate th e victim s o f one regio n fo r spillovers fro m anothe r
locale;94 and

5. t o facilitat e "th e politic s o f sacrifice" by imposin g equa l burdens o n
all areas. 95

Although historicall y America n politica l philosophy ha s relied o n the pre-
sumption o f decentralized decision-making , reason s suc h a s th e previou s
five hav e le d t o congressiona l legislatio n overridin g th e presumption. 96

Largely within the last several decades, responsibility for environmental pol-
icy ha s shifte d fro m state s an d communitie s t o the federa l government , i n
part because the federal government has been abl e to act more efficiently, th e
states have been unable to control environmental degradation, 97 and the fed-
eral government has been more able to control powerful vested interests.98 In
more recen t years , however , wit h th e E J movement an d wit h widesprea d
NIMBY sentiment , loca l communitie s sometime s hav e bee n abl e t o block
noxious facilities. 99

Increased federa l or centralized authorit y over environmental an d techno-
logical projects, however, can be a mixed blessing. I n attempting to equalize
technology-related inequitie s an d t o achiev e consisten t nationa l environ -
mental standards, the federa l governmen t ofte n ha s threatened loca l auton-
omy and created new EJ problems. For example, the federal government pre-
vents state s fro m strengthenin g curren t federa l radiatio n standard s fo r
nuclear plants within thei r borders , even though any amount o f radiation i s
carcinogenic, mutagenic , an d teratogenic. 100 A s a consequence , thos e wh o
favor local control challenge federal decision-making on at least six grounds.

1. Loca l policy-making promotes diversity, because it is better able to re-
flect geographic variations i n preference s fo r goods. Fo r example , a
community may decide to license an electrical generating plant if it is
needed fo r a new subwa y syste m but no t fo r resort development. 101

2. Loca l policy-making offers a  more flexible vehicle for experimenting
with government law s and regulation s an d fo r promoting the utility
and self-determination  o f the local community. 102
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3. Regiona l contro l enhance s citizens ' autonomy  and libert y by givin g
them the capacity to satisfy thei r tastes for specific conditions o f work/
residence/recreation. 10 3

4. Regiona l contro l o f noxious facilitie s encourages community  among
citizens throug h participatio n an d self-educatio n i n governmenta l
decision-making.1()4

5. Loca l policy-making also enable s communit ies t o avoid environmen-
tal injustice —inequitable sacrifice s fo r th e sak e o f allege d nationa l
goals.105

6. Finally , regional cont ro l , especiall y o f noxious facilities, lead s t o a n
increase o f equality  amon g person s an d t o protectio n agains t viola -
tions o f rights. 106

On th e on e hand , avoidin g environmenta l injustic e i s desirable. 107 O n th e
other hand , there are obvious instances whe n (fo r the sak e of everyone's sur-
vival) federa l policies ough t t o preempt al l others , fo r example, i n wartime.
Perhaps history provide s som e insight s abou t ho w t o balance loca l auton -
omy with nationa l needs .

The War  Power, Preemption. Interstate Commerce,
and Eminent Domain

Throughout U.S . history , ther e hav e bee n a t leas t three , and perhap s four ,
classes o f cases in which policy-maker s have allowed federa l control legally
to supersede that o f state and loca l authorities . Appealing to the war power ,
preemption, interstat e commerce , o r eminen t domain , federa l authorities
in thes e case s hav e bee n abl e t o impos e unequa l burden s o n individua l
communities.108

The wa r power presents a  clear instance i n which federalism, legitimately
applied, i s necessary fo r national security and unit y i n a  time of stress. Dur-
ing the Secon d Worl d War , for example, the wa r powe r enable d th e federa l
government t o impos e unequa l nuclea r risk s o n citizen s livin g nea r Lo s
Alamos. What i s peculiar to application of the wa r powe r i n environmenta l
matters, however , i s tha t governmen t leaders ofte n invok e i t when ther e i s
neither a  war no r imminen t threa t o f one. They hav e used th e war powe r i n
peacetime, for example, to push nuclea r power plants on unwilling states.109

And i n Ashwander  v . Tennassen  Valley  Authority,  th e Suprem e Cour t al -
lowed th e constructio n o f a  da m an d electrica l generating facilit y o n th e
basis of the war power and "nat iona l security." even though it took place dur-
ing peacetime. 110 I n both thes e typica l cases , th e problemati c issue i s what
constitutes "nationa l security. " Apar t fro m whethe r th e wa r powe r ough t to
be invoke d i n a  particula r case, peopl e coul d us e spuriou s claim s of "na -
tional security" to expand federa l au thor i ty and to impose technological and
environmental burden s o n unwillin g c o m m u n i t i e s1 1 1 Bu t i f so, then asses -
sors ough t t o us e th e PPFP E to evaluat e "national security " defenses o f al-
leged environmenta l injust ices .

38 Environmental Justice



A second, historica l justificatio n fo r federal authority to impose environ-
mental burden s i s preemption.  Th e basi s fo r federa l preemptio n (o f local
control ove r a project) rest s wit h the supremac y claus e o f the United State s
Constitution (article 6, clause 2). The doctrine provides that the Constitution
and the laws of the United States shall be the supreme law of the land. Where
a "stat e law stands a s 'an obstacl e t o the accomplishmen t an d executio n of
the ful l purposes and objective s of an Act of Congress' the federal statute pre-
vails an d th e stat e la w i s invalidated."112 Although th e genera l criteri a for
the courts ' allowin g preemptio n ar e clear , thei r applicatio n t o particula r
cases has been imprecise and inconsistent.113 In numerous instances the fed-
eral governmen t has grante d the state s the righ t to develo p environmenta l
standards mor e stringent than federa l guidelines, o n th e ground s tha t they
have primary responsibility for the health and safet y o f their citizens. In sev-
eral selectiv e classe s o f cases (e.g. , thos e involvin g radioactiv e pollution),
federal authoritie s hav e denie d th e state s this right , and the y have uphel d
federal preemption. 114 Federa l court s als o have successfull y use d preemp -
tion to prevent the states from challenging federally imposed liability limits
in the case of a nuclear accident. 115

While most person s probabl y would agre e that invokin g the preemptio n
doctrine i s sometime s necessary , fo r example, t o invalidate stat e law s tha t
are racist o r sexist , othe r application s see m problematic , especially i f they
lead to environmental injustice. The preemption doctrine can impede those
who are correct in challenging a sexist federal law, an environmentally racis t
federal project , or a federal denia l o f due process , as with nuclear liability. If
a citizen, a minority community , or indeed a  whole stat e disagrees with the
federal position that radiation standards are safe, that nuclear liabilit y ought
to be limited, or that nuclear wast e will not migrate off site, the federa l gov-
ernment can discount those views, make an "expert" scientifi c decision , and
preempt loca l o r state laws, 116 a s happened regardin g th e propose d Yucc a
Mountain high-level nuclear waste repository. 117

In th e cas e o f nuclear energy , the federa l government' s historica l powe r
over interstat e commerce has been th e mai n justification fo r preemption of
more protective state laws . Protecting interstate commerce arose ou t o f the
U.S. government's early concern abou t protecting the rights of private prop-
erty an d corporation s agains t state s that threatene d them. 118 This politica l
and lega l development, plus the fac t tha t corporations have been define d as
persons under the Fourteenth Amendment to the Constitution, have permit-
ted U.S. industry to operate largely without loca l restrictions119 an d thus to
impose environmental injustice s on unwilling communities. 120

Although many states are challenging federal regulation of commerce an d
seeking to control the impositio n o f environmental burdens suc h a s atmos-
pheric pollution , noise, an d nuclea r waste, 121 the court s hav e determine d
that "privat e transpor t o f pollutant s betwee n state s constitute s interstat e
commerce."122 Even the pipelines used fo r crude oil, gas, and natural gas, for
example, ar e unde r federa l (Interstat e Commerce Commission ) jurisdic -
tion.123 In one coal-slurry pipeline study, cited earlier, the authors said quite
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bluntly tha t "an y state prohibitio n [eve i i n the western Unite d State s where
water is scarce] o r unusua l restrictio n o n the us e of water for coal slurr y may-
be a n unconstitutiona l discriminatio n agains t interstat e commerc e i n
coal.'124 I n th e landmar k cas e o f First  Iowa  llydro-Electri c Cooperative  v .
Federal Power  Commission,  th e Suprem e Cour t rule d tha t wher e ther e i s a
national pla n t o promot e interstat e commerce , eve n i n pollution , decision s
must b e mad e "b y th e federa l government .  . .  on behal f of th e peopl e o f al l
the states." 125

Several doubtfu l assumptions appea r t o be buil t int o pol icy on interstat e
commerce. On e i s t ha t laissez-fair e in te rs ta te commerc e i s desirable . Th e
courts ca n declar e illega l any stat e restriction , designed t o guard th e healt h
and safet y of citizens o r to protec t th e environment , as "a n unconstitutiona l
discrimination agains t interstat e commerce. " Ye t laissez-fair e commerc e
ought t o be tolerable onl y i f it i s in th e p u b l i c in teres t . 1 2 6 Qualit y of life ough t
not alway s to take a  back sea t t o economic growth. 1 2 7 Conside r th e exampl e
of nuclea r technology , wher e man y federal -s ta teconf l ic t s have occurred .
The federa l government ha s preempted nearl y all a t t e m p t ed state restrictions
on nuclea r powe r p l a n t emissions , s i t ings , l i a b i l i t y , an d wast e disposa l o n
grounds o f giving fre e rei n t o i n t e r s t a t e commerce . I n s o doing , presumably
the federa l government believe s that un t rammele d development of interstate
commerce i n nuclea r energ y serve s th e publ ic : interest . Bu t this belief woul d
bo true onl y i f atomic energ y were the only, or the cheapest an d safest , energ y
option. I t is not . As o f the yea r 2000 . nuclea r energy i s mor e expensive , pe r
kilowatt hour , tha n al l form s of generating elect r ic i ty , excep t fo r oi l. despite
the fac t tha t i t i s the mos t heav i l y subsidize d energ y technolog y o f all time .
There ar e cheaper, safe r a l te rna t ives t o nuclear energy, suc h as wind power .
And i f so. then eve n i f one wishe s t o encourage inters ta t e commerce i n this
technology, i t ma y no t b e i n th e na t iona l in teres t t o promot e atomi c en -
ergy,128 par t icular l y in th e ligh t o f th e Chernoby l nuclea r acciden t an d it s
475.000 addit iona l premature fa ta l cancers. 129 Moreover , why shoul d the in-
terstate commerce principle b e interpreted t o force al l states to use a  par t icu -
lar energy technology , whe n th e U.S . Energy Reorganizat ion Ac t o f 1974 r
quires th e Unite d State s t o develo p al l energy resources? 130 I f the interstate
commerce principl e does no t alway s just if y th e exclusio n of state and loca l
EJ decision-making , then assessors arguably ough t to us e th e PPFP E t o eval-
uate invocation s o f the commerc e principle .

A fourt h mean s ofte n use d t o j u s t i f v U.S . preemption o f state o r loca l au -
thority t o preven t environmenta l in jus t ice i s th e la w o f eminent domain.  It
stipulates tha t governmen t ha s th e powe r t o purchas e lan d t o b e use d fo r
some publi c purpose , suc h as a freeway. Because th e Fifth Amendment t o the
Constitution prohibit s th e takin g o f pr iva te property withou t compensation ,
eminent domai n require s landowner s t o sel l thei r propert y t o th e govern -
ment unless they can show that the government's appea l t o eminent domai n
was arbitrary. 131 Becaus e par t icula r uses o f land migh t not b e in th e authen -
tic publi c interest , i t i s reasonabl e t o us e th e PPFP E to assess effect s o f pro-
posed us e o f eminent domain . More general ly , becaus e federalis m coul d re -
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sult i n inconsisten t policies , i n environmenta l injustice , and i n pursuin g
goals contrary to the common good , it seems reasonable t o use the PPFPE to
analyze the environmental impacts. 132

A Case Study

To illustrate the potential fo r harm when assessor s do not adequately evalu-
ate unequal environmenta l impacts , consider the effect s o f current offshor e
oil and gas development. Such oil development poses a particularly interest-
ing question o f ethics. Should roughl y half o f all Americans, those who liv e
or work within 5 0 miles of a beach, bear  the economi c an d environmenta l
costs of offshore oi l technology while virtually all citizens receive the bene-
fits? Althoug h these unequal impacts d o not affec t mainl y poor people an d
members o f minority groups , nevertheless, examinin g thi s cas e stud y wil l
help illustrate how to assess apparent EJ problems through the PPFPE. These
problems hav e been significant , an d the y ar e likely to increase , in par t be-
cause in the year 2001 the Bush administration began pushing for additional
offshore oi l and ga s development. Assessment o f this developmen t began in
November 1976 , whe n th e Offic e o f Technolog y Assessmen t (OTA ) com-
pleted it s evaluatio n o f offshore oi l an d ga s technologies , Coastal Effects  o f
Offshore Energy  Systems. 133

Regulation of  Offshore-Energy  Technology

United State s companies now produc e oi l from development s of f the coasts
of states such as Louisiana, Texas , California, and Alaska, and they engage in
exploratory drilling off many other coastlines.134 Jurisdictio n over these off -
shore oi l and ga s deposits ha s bee n subjec t t o dispute sinc e midcentur y i n
the Unite d States . By the Oute r Continental Shelf (OCS) Lands Act of 1953,
Congress an d th e federa l governmen t have exclusiv e contro l of these land s
(that is , those beyond th e 3-mil e limit) , their deposits , lease s to them, an d
pipeline corridor s within a  state's territoria l waters. Because the U.S . Geo-
logical Surve y (USGS ) ha s estimate d tha t one-thir d o f all U.S . oi l reserve s
could lie in the OCS regions, and because roughly 50 percent of all U.S. oil is
imported fro m foreig n countries , ther e has bee n grea t pressur e t o develo p
OCS resources. Indeed, by the yea r 2005 , the Senat e Committe e on Foreign
Relations warned , foreig n nation s ma y suppl y two-third s o f all U.S . oil. 135

Congress passed the Coasta l Zone Management Act (CZMA) of 1972 because
"state and local arrangements for regulating coastal development were inad-
equate to meet the energy demand and to evaluate all national interests." 136

The CZMA deals wit h al l coastal area s and al l land within 3  miles of the
shore. Although the states theoretically have control over these regions, the
CZMA an d it s 197 6 amendment s prescrib e th e necessar y condition s fo r
coastal development related to OCS oil activity. The act provides for match-
ing grants (with the federa l government paying up t o 80 percent o f the cost )
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to state s t o pla n coasta l development , suc h a s refineries. 137 Althoug h th e
Commerce Departmen t i s responsible fo r making suc h grants , the secretar y
of commerc e mus t approv e formall y al l plans , contingen t upo n th e state' s
taking "adequat e consideratio n o f th e nationa l interest " an d establishin g
state an d loca l implementatio n of the plan. 138 Accordin g to presen t proce -
dures, the states and th e general public may formally participat e in decision-
making regardin g leasing OCS land s a t onl y on e poin t i n th e process , afte r
the release o f the draf t EIA. However, they are allowed to challenge onl y th e
procedures b y whic h th e OC S decision wa s mad e and no t th e substance  of
the decisio n itself. 139

Three Uncompensated  Local  Costs
of Offshore  Technology

Often, however , th e substance o f environment-related decisions, and th e fed-
eral regulation s governin g them , ar e th e ke y t o EJ problems. Whe n coasta l
residents oppose development of offshore energy technologies , usually the y
disagree Wit h the relevant laws an d procedure s themselves , even when gov-
ernment doe s follow them perfectly . Coastal residents typically believe i t is
unfair tha t the y hav e n o decision-making power regardin g whether t o allo w
OCS oil development , whil e the y mus t hea r th e uncompensate d costs o f oil
spills. The y sa y suc h a  situatio n viola te s principle s of participative justice.
Moreover, insofa r a s assessor s calculat e oil-spill losses , they tend no t t o in -
clude damage s t o the publi c or funds necessary to handle liabilit y claims but
only th e value o f the produc t los t an d th e cleanup cost. 140 One government
study provide d dat a o n ho w OC S development migh t expand employmen t
and provid e ta x revenues , bu t i t ignore d th e distributiv e costs o f spills.1 4 1

Such assessmen t method s skew th e analysi s i n favo r o f the technolog y and
its inequitable environmenta l impacts .

Using statistics fro m offshor e oi l developmen t i n th e Gul f o f Mexico, OTA
estimated, fo r example , tha t i n On e Atlantic , Coas t region , th e Baltimor e
Canyon, the United States could expect 18 spi l ls (releasing about 40,000 bar-
rels o f oil) over 3 0 years. The assessmen t als o note d that n o offshor e spi ll t o
date "ha s bee n containe d an d cleane d up o n site. " an d tha t "there i s no as-
surance tha t th e technolog y u t i l i z e d .  . .  would b e adequate for oil-spil l sur-
veillance, containment , an d cleanup." 1 4 2 In fact , i f a spil l occurre d a s fa r a s
50 miles ou t at sea, the government calculated that th e odds wer e at least 1  in
10 that th e oi l slick would reac h th e At lant i c coast.143 Comparatively speak-
ing, the assessmen t note d tha t , within the regio n out to 50 miles off the Ne w
Jersey an d Delawar e shores , fo r example . OC S development s ar e likel y t o
spill more oi l than small tanker operations.144

Perhaps on e reaso n governmen t assessor s di d no t calculat e th e variou s
distributive effect s o f oil spills on the publi c is that "under existin g law. dam-
aged partie s lac k protection against economic losses that may resul t from oi l
reaching shore." 145 Anothe r reason i s that th e governmen t doe s no t requir e
offshore operator s t o demonst ra t e f inancia l responsibil i ty. 1 4 6 A s the assess -
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ment team admits, "existing law s are not adequate either to assign liability or
compensate individuals o r institutions fo r damages from oi l spills resultin g
from exploration , development , o r production." 147 I n additio n t o th e re -
gional costs associate d with development-related oil spills an d limite d lia-
bility coverage, coastal residents also face financial burdens from onshore fa-
cilities.148 The assessor s clearl y poin t ou t tha t "localize d fisca l problems "
will arise from th e development technology,149 in part because the tax rev-
enue-producing offshore facilitie s ar e unlikely to be located in the tax juris-
diction of the communities that must provide public services for the popula-
tion supporting OCS development.150

Assessment Failure to  Calculate Local Costs

Because assessor s admitte d tha t localize d negativ e impact s ar e likel y t o
occur as a result o f OCS technology, it is puzzling that they tend to make no
attempt t o quantif y them , although th e author s use dolla r amount s fo r em-
ployment benefits , pe r capit a tax revenues, capital expenditures, an d othe r
positive impact s o f the technology. 151 Assessor s made brie f mention o f ad-
verse onshor e fiscal impacts bu t apparentl y discounte d the m becaus e the y
were not put in quantitative terms.152 Thi s is consistent with Gresham's Law,
according to which quantitative drives out qualitative information. As I will
show in chapter 4 , the 199 4 El A for a proposed uranium enrichmen t facilit y
in Homer , Louisiana , followed th e sam e methodology . The author s quanti -
fied allege d positiv e impacts , discusse d negativ e environmenta l impact s
only i n qualitativ e terms , the n ignore d thes e negativ e impacts , an d con -
cluded th e facilit y wa s desirable . Obviousl y qualitativ e data ar e easie r t o
misinterpret tha n quantitativ e information . Moreover , withou t a  commo n
quantitative basis for comparing diverse impacts, it is unclear that a compre-
hensive assessment can take place.153 In the case of the OTA oil-development
EIA, failure to quantify the costs of significant distributive impacts appears to
have biased the evaluation in favor of offshore development . The OTA asses-
sors noted that th e oi l and ga s facilities would hav e negative consequences
on regional air and water quality, but they included no quantification of these
impacts.154 Th e EPA authors noted various forms of water pollution resulting
from OC S development but cite d no cost s o f the pollution , such a s onshore
effects o r reduction o f the fishin g catches. 155 Th e OT A authors likewise ad-
mitted "uncertaintie s abou t environmenta l an d economi c impacts " o f th e
technology,156 an d the y note d tha t goo d wate r qualit y i s essentia l t o th e
tourist, fishing, and spor t industries of the area.157 Nonetheless both the OTA
and EP A assessors ignore d thes e uncertaintie s and inequalities , then mad e
unsubstantiated valu e judgments in favor o f OCS oil development.

Value Judgments about  Negative Impacts

The OTA assessment conclusion i s that none o f the alternative s for supply-
ing "equivalen t amount s o f energy " offer s "clea r social , economic , o r
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environmental advantages " ove r offshor e oi l development. 158 Althoug h
quantitative dat a ar e necessar y t o suppor t thi s conclusion , th e OT A gav e
none. Nor did th e OTA assessors give any explanation of how/why they dis -
counted qualitativ e information about negativ e regional environmenta l im -
pacts. A s a result, the OT A EIA conclusion appears t o have begge d th e envi -
ronmental justic e question. Likewise , the assessors judge d that th e ne t fisca l
benefit o f offshor e technologica l developmen t outweighe d th e "localize d
fiscal problems, 159 bu t the y di d n o distr ibutiv e or participativ e analysis .
They di d sa y that "dramatic changes i n regional energy prices should no t be
expected t o follow OCS development." 1 6 0 Because of the report' s emphase s
on energ y independence."161 "na t iona l secur i ty " o r "th e wa r power " migh t
be the OT A and EP A jus t i f ica t ion fo r the assessmen t conclusions i n favo r of
offshore oi l development.1 6 2

There als o i s some evidence tha t th e OT A assessors assum e tha t offshor e
oil technology ough t t o b e permitted to operate in a  laissez-fair e fashion:

1. "Th e federa l government does no t se t definitiv e standard s fo r the in -
dustry t o follo w i n carryin g out it s responsibility to provide cleanu p
equipment i n th e even t o f a  majo r oi l sp i l l . Th e USG S doe s no t
inspect cleanu p equipmen t bu t relie s o n indus t r y t o mak e it s ow n
inspections.163 • '

2. "Whe n th e BPTC A [Bes t Practica l [Pollution-Control ] Technolog y
Currently Available ] l imitat ions were derive d i t was conclude d tha t
they should b e based o n what was (a l ready ] being achieved by all [in-
dustr ial] facili t ies." 1 6 4

3. Th e require d "environmenta l baselin e s tudy " fo r th e Mid-Atlantic
area wa s no t schedule d fo r completion u n t i l 6  months afte r th e leas e
sale o f OC S land s fo r offshor e developmen t i n th e area . Moreover ,
"there i s n o requiremen t tha t th e informat io n gathere d i n th e envi -
ronmental baselin e s tudy] be use d i n the decisionmakin g process fo r
the sal e o f offshore lands and subsequen t operations. 165

4. Ther e ar e n o precis e federa l regulations wi th regard t o constructio n
of offshore platform s or pipelines."166 "no s tandard s that cleanup an d
containment equipmen t .  . . must meet, and n o assuranc e tha t a  majo r
oil spil l ac tual ly could b e confined, an d remove d from th e water eve n
if th e bes t equipmen t is avai lable . 1 6 7

Despite thi s apparen t evidenc e fo r approval of unrestricte d development o f
offshore oil , an d despit e uncertaintie s abou t impact s o f th e technology, 168

the assessors nevertheless conclud e tha t "no significan t damage t o the envi -
ronment or changes in patterns of life" ar e anticipated.169 This conclusio n i s
an argumen t fro m ignorance , a  logical fallacy . (Th e argument fro m ignoranc e
consists o f drawin g som e specifi c conclusio n abou t a  th in g despit e funda -
mental ignoranc e o r uncer ta inty about it . More specifically , i t consists o f th e
assumption eithe r tha t fai lure ; to prove some c la i m i s sufficient t o disprove it
or tha t failur e t o disprov e som e cla i m i s sufficien t t o prov e i t . ) The quarre l
here is with usin g an argumen t from ignorance , not with assessmen t conclu -
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sions that ar e protechnology o r procommerce. In the cas e o f offshore oi l de-
velopment, the assessors' essentiall y positive conclusions abou t the technol -
ogy may well be correct, particularly i n the Northeast , because i t consume s
26 percent o f the nation' s petroleu m product s bu t ha s onl y 9  percent o f the
total refinery capacity. 170

Apart fro m whethe r th e assessors ' oil-developmen t conclusion s ar e sub -
stantively correct , the argumen t i n thi s chapte r i s that there i s no method -
ological justificatio n fo r evaluatin g a  technolog y i n suc h a  wa y tha t th e
authors ignore the PPFPE and negative distributive impacts such as environ-
mental injustice. They ought not draw an overall conclusion without noting
the distributiv e uncertainties limitin g it s validity . Where valu e judgments
(e.g., that progress is desirable, that technological growth helps the poor, that
energy technologies ought to operate in a  laissez-faire fashion) influenc e as-
sessment conclusions , assessor s ough t explicitly t o note the evaluative pre-
suppositions i n their work . Otherwise the y may beg the questio n of the im-
portance o f unequal impacts , predetermine their conclusions , an d sanctio n
business as usual. So long as assessors evaluate no EJ impacts, they may sanc-
tion unequa l protectio n an d th e tyrann y o f the majority . I t seems puzzlin g
that shoreline mote l owners, for example, could suffer economi c losses (fro m
an oi l spill) fo r which they could no t receive compensation . Because asses-
sors di d no t evaluat e suc h localize d losse s i n an y clea r fashion , the y hav e
neither followe d the PPFP E nor provided morall y relevan t grounds for fail -
ing to apply the PPFPE in the case of offshore oi l development. 171

Everyone, including owner s o f coastal motels, arguably has a legal right to
equal protectio n an d t o du e process . Admittedl y national interest s migh t
sometimes outweigh the interests of localized rights holders, as already men-
tioned. But before the OC S assessors could establis h this conclusion , they
would hav e to use (something like) the PPFPE to determine both the costs to
the rights holders and the ethical justification for using the appeals to alleged
"common good " to trump thes e rights . In the OT A study discussed i n thi s
chapter, assessors di d neither. They may have rendered meaningless the con-
cept o f rights. A s Danie l Callaha n pu t it , "Th e concep t o f a righ t become s
meaningless i f rights ar e wholly subjec t t o test s o f economic, social , or de -
mographic utility , to be given o r withheld dependin g upo n thei r effective -
ness in serving social goals."172

Perhaps one reason that government typically has not employed the equal-
protection clause of the Fourteenth Amendment to the Constitution in order
to prevent local inequalities is that the amendment i s supposed t o refer only
to state  action  tha t violates claims t o equa l protection an d du e process. 173

Currently, however, there is disagreement a s to whether th e equal protection
clause applies only to the states or whether it also prohibits individuals fro m
discriminating.174 Suc h a  broadene d interpretatio n o f th e Fourteent h
Amendment ma y be desirable t o help people cop e with environmenta l in -
justice.175 Thoma s Jefferson, writing to Samuel Kercheval in 1816, note d that
"laws an d institution s mus t .  . . become more developed, more enlightene d
.. .  must advance also, and keep pace with the times."176 Charles A. Reich, in

Distributive Justice and Political Equality 45



The Greening of America, put i t well when he wrote: "lawyers tal k about th e
rationality and equalit y of the law, but the y simply d o not get outside the ac-
cepted assumption s t o think abou t ho w the la w operates as an instrument o f
one class in society agains t another."177 I f the poor hea r disproportionate en-
vironmental justic e impacts , the n an y limite d interpretation s of the equa l
protection clause , i n effect , discriminat e against the poor . A s Abraham Lin-
coln warned , "i f [citizens'] rights to be secure, in their persons an d property ,
are held by no better tenure than the caprice of a mob, the alienation of their
affections fro m Government is the natura l consequence. 178

Consequences of  Ignoring Local  Inequalities

If thi s chapter is correct i n arguing that failur e to assess loca l inequalitie s i n
environmental impact s ca n lea d t o EJ violations, then technolog y ma y wel l
be "out of control," o r autonomous, if those delegate d to monitor it fai l t o d o
so comprehensively.179 Assessmen t inattentio n t o distributive impacts like-
wise suggests that policy analyst s hav e not examined th e second- and third-
order consequence s of their values.180 And i f not. it may be more difficul t fo r
society to move toward the goal of equal concern fo r all persons. On e author -
ity note d recentl y tha t economi c inequality , ofte n a  caus e o f politica l in -
equality, i s presentl y o n th e increas e i n mos t Wester n industria l societies .
"What I  see," he said , "i s the emergenc e o f an affluen t majority , th e harden -
ing of its attitude toward th e poor, and th e imposition of a majorial tyranny in
which the poor are increasingly ghettoized. 181

Assessors' an d policymakers ' ignoring EJ evaluations also contribute s t o a
loss o f freedom, especially among those who bea r th e disproportionat e geo-
graphical cost s o f technology. If one's fishin g busines s i s threatened b y DC S
oil spills, or if one's property values fall becaus e oil-spill damage i s not com-
pensable, the n one' s freedo m is limited. I f freedom involves both th e oppor -
tunity t o choose amon g genuine alternative s and read y access t o knowledg e
that wil l make th e selectio n an informe d one, 182- then ignorin g EJ issues ma y
limit freedom . Ignorin g dis t r ibut iv e impact s deprive s citizens o f access t o
knowledge tha t coul d encourag e mor e equitabl e public policy an d socia l
progress,183 an d i t arguably helps to create a closed rather than an open soci-
ety.184 Perhaps thi s is one reason that Jacque s E l l u l believes the pric e of tech-
nological powe r i s loss o f freedom. 185 Th e fac t tha t certai n technologie s and
modes o f assessing the m threate n freedo m also suggest s that the y threaten
democracy a s well. One government representative said recentl y tha t "tech -
nology assessment is performed almos t secretly and outsid e th e usua l frame-
work o f th e democrati c process." 186 Give n l imi te d allowanc e o f publi c
participation i n OCS-related decision-making and resultan t threats to partic-
ipative justice, the EIA authors appear to have used their positions so as to ig-
nore environmenta l injustice . Dwigh t D . Eisenhower worried abou t suc h a
situation whe n h e spok e o f the "dange r tha t publi c policy could itsel f be -
come th e captiv e o f a scientific technological elite. 187
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Scientific elite s ofte n ar e responsibl e fo r EI A and ultimatel y policy be -
cause society frequently erroneously defines many questions of environmen-
tal impacts as issues of scientific fact , not socia l policy. Although factual in -
formation i s essential , informe d publi c decision-makin g canno t b e
accomplished o n a  purely factua l basis. A s on e autho r pu t it , the "centra l
question .. . i s what societ y reall y wants."188 S o long a s people thin k EIA
concerns largely factual issues , then EJ problems will never be handled ade-
quately. Political an d ethica l problem s need t o be handled a s political and
ethical problems, not merely as legal or scientific ones.189 Otherwise, democ-
racy suffers. I n EJ issues, there ought to be a framework for nonexperts or im-
pacted stakeholder s t o spea k abou t ho w th e polic y affect s them . Suc h a
framework i s consisten t wit h th e fac t that , i n a  democracy , trial  by peer s
determines guilt or innocence. A decision b y psychologists or psychiatrists,
alone, doe s no t d o s o because th e issu e i s not purel y technical . A s a  199 6
committee of the Nationa l Research Council/National Academy of Sciences
emphasized, stakeholde r deliberatio n i s equall y a s importan t a s scientifi c
analysis in assessing societa l risks.190

Current assessmen t methodologie s als o threate n democrac y becaus e a
majority o f assessment scientist s wor k for corporations and ma y have a pro-
technology bias. 191 Assessment decision s als o may b e "skewe d i n favo r of
well-organized and well-financed" interests.192 Victim s of environmental in-
justices are likely to have both poorer organizations and poorer finances than
those wh o promot e particular technologies . T o address thes e problems , i n
chapter 8  I  outline severa l strategie s to hel p overcom e th e wa y suc h bia s
often results in environmental injustice.

Conclusions

As OCS development technology reveals, geographical minorities likely will
continue to bear disproportionate risks from hazards such as oil spills, given
current inattentio n to environmenta l justice . To ignore such impacts is no t
only to rely on the argument from ignorance, presupposition s abou t laissez-
faire technology , and misapplication s o f "national security" arguments , but
also to ignore the PPFPE and it s provisions for distributive and participative
justice. As Aristotle recognized, justice is the first of all the virtues of human
life. There also are good reasons to ensure i t is the first virtue of technologi-
cal and environmental decision-making.
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3 Appalachians, Access to Land,
and Procedural Justice

Nearly 2,500 years ago, Thucydides bemoaned th e fact tha t many Athenians
were dedicate d t o their own private interests rathe r tha n also t o the publi c
interest. Like an early Walter Lippmann, he wrote that his fellow citizens

devote a very small fraction o f the time to the consideration of any pub -
lic object , most of it to the prosecution o f their ow n objects . Meanwhil e
each fancies that no harm will come of his neglect, that it is the business
of somebody else to look after thi s o r that fo r him; and so , by the same
notion being entertained by all separately, the common cause impercep-
tibly decays. 1

Like the Athenians of Thucydides' time , many people are busy carving out
their privat e interests , eve n amon g publi c good s lik e clea n air , water, an d
land. One of the mos t common ways people reduce publi c goods to private
ones is by polluting the commons of air and water or by restricting access to
finite natural resource s like land. Moreover, the people frequentl y unabl e to
take advantage of environmental goods, like land, typically are those already
victimized by social structures. As a result, they have little access to the ways
land ownershi p confer s political an d economi c power . One o f the way s to
help ensure this equal access, to serve the public good, and to promote envi-
ronmental justice (EJ) is land-use planning. This chapter outlines some of the
reasons that , i f society i s to recognize the distributiv e an d participativ e de-
mands o f environmental justic e an d th e principl e o f prima faci e politica l
equality (PPFPE) , as sketched i n the previou s chapter , it must pursue mor e
consistent land-use planning.
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Overview

The mos t basi c assumptio n underlyin g al l land-use plannin g i s that land , a s
a natura l resource , ough t t o serv e equalit y rathe r tha n inequality , justic e
rather tha n injustice . I t ought t o promot e publi c rather tha n merel y privat e
interests. Fo r example , i f family farms need t o b o preserved i n orde r t o safe-
guard equa l oppor tuni ty , environmenta l j u s t i c e, an d th e U.S . agricultural
base, the n zonin g laws, t a x a t i o n , and othe r forms of land-use controls ough t
to secure thes e societa l goals. If small farmers are v i c t i m s of in jus t ice becaus e
of monopolistic contro l of large t rac t s o f l a n d , the n land-us e controls ma y b e
necessary t o remed y thi s environmenta l i n j u s t i c e . Th e participant s i n th e
1992 Nationa l People o f Color Environmental Leadershi p Seminar, i n Wash-
ington, D.C., recognized th e Interdependenc y of land use and environmenta l
justice. The y demanded , a s (he i r t h i r d (o f 17 ) pr inc ip le s o f environmenta l
justice, that government enforce "responsible us e o f land everywhere." use s
that discriminat e agains t n o one. 2 The y recognize d tha t i f citizens—like
Latino far m workers—nee d t o b e protecte d fro m th e dangerou s chemica l
spillovers o f agriculture, then p lann in g and othe r form s o f land-use controls
ought t o secure bot h environmenta l justice and th e public : good. Ever y pub -
lic good, however , i s bought at a price . And par t of the pric e of land-use con-
trols i s greater restr ic t ion of property rights. Of course, property right s are no t
absolute, as cases o f eminent domain , already discussed in chapter 2 . reveal.
At least i n the United States, however, people ofte n serv e propert y rights be-
fore civi l rights an d befor e human right s like those recognize d i n the PPFPE .
As a  result , th e mor e extensiv e the land-us e controls that societ y proposes ,
the mor e powerfu l mus t b e th e phi losophica l jus t i f i ca t ion fo r these restric -
tions. To undergird th e environmenta l jus t i ce movement , this chapte r offer s
some firs t step s i n just i fyin g greate r res t r ic t ion s o n propert y right s i n lan d
and natura l resources .

The argumen t i n thi s chapte r i s twofold . (1 ) Procedural justic e (method s
for guaranteein g fai r distributio n o f oppor tun i t i e s an d goods ) requires , i n
particular cases , tha t societ y restric t propert y r ight s i n natura l resource s
(e.g., Appalachian coa l land) , i n orde r t o provid e environmental justice, in-
cluding equal acces s to resources, t o all citizens. 3 (2 ) Conditions impose d b y
Locke's politica l theor y an d b y expandin g popula t io n require, i n general,
that societ y restric t propert y right s i n finit e o r nonrenewabl e natura l re -
sources such as land, in order t o serve justice! . If these arguments ar e correct ,
then society's mos t basi c Lockean belief s can be enlisted t o promote environ -
mental justice , distributive justice, an d th e ideal s behin d th e PPFPE . I f the
arguments ar e correct , the n ther e i s a moral imperativ e to us e land-us e con -
trols (suc h a s taxation , planning , zoning , al locatio n o f wate r rights , an d
acreage limitations ) to restructure opportunities for land ownership an d lan d
use i n a  far more egalitaria n way tha n in the past . Ther e als o i s a need fo r so-
ciety t o be sensitive t o the ways it s philosophical assumptions abou t proce -
dural fairness an d E J contribute t o misappropriat ion and misus e o f land an d
other natural resources .
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Setting the Scene for the First Argument:
The California Farmer

Consider first the mor e particula r argument , that ther e ar e ethical ground s
(procedural justice), in specific cases , for restricting property rights in natu-
ral resources, especially among large land owners. As background for this ar-
gument, consider tw o illustrative groups, victims of environmental injustice
regarding land use. These are small farmers in California and in Appalachia .

California agricultura l lan d present s a n importan t contex t fo r land-us e
controls and fo r understanding one type of environmental injustice, because
owning even a small piece o f it may confer a great deal of economic and po -
litical power . Californi a i s the larges t producer o f many specialize d crops ,
and ownership o f several hundred acre s with rare soil and a specific climate
can give one a  great amount o f power to set the pric e of crops like broccoli,
asparagus, o r artichokes. For example , 83 percent of California macadami a
nuts are grown in only one county (San Diego], and 5 8 percent o f California
avocados are grown in only one county (San Diego).4

One of the most interesting things about California farm land is its concen-
tration in the hands o f a few; the top 25 private owner s hol d a t least 5 8 per-
cent o f all land i n the state. 5 A 1992 government study revealed that 65 per-
cent o f California farm lan d consist s o f farms large r than 2,00 0 acre s each .
Moreover, 45 California corporate farms, representing less than one-tenth of
1 percent (b y number) of the commercial farms in the state, control approxi-
mately 61 percent of all California farm land.6 In addition, approximately 82
percent of all California acres receiving government-subsidized irrigation are
in farm s large r than 22 0 acres, while approximately 1 8 percent o f irrigated
acres are in farms smalle r than 220 acres. Farmers can buy a thousand cubi c
meters of water for $2.84, even though it costs the government $24.84 to de-
liver it.7 Homesteading and sales did reduce California's land empires in the
eighteenth an d nineteenth centuries . Nevertheless, at least since 1958 , land
concentration i n the hands of absentee landlords ha s increased i n California
agriculture. One survey, done by the U.S. Department of Agriculture and th e
Agricultural Extension Service o f the Universit y of California, showed tha t
the larger the number of acres held by owners, the more likely they were to be
nonresidents o f California.8

The same study reveals that this highly concentrated, absentee ownershi p
of far m lan d ha s resulte d i n mor e concentrate d politica l an d economi c
power. Larg e owners als o have greate r ability t o oppos e contrar y interest s
than do smaller farmers. Large land owners, said the authors of the study, di-
rect far more of their earnings toward political ends than d o smaller owners.
Their expenditure s caus e large holders' land-us e decisions t o have a greater
public impac t and give them greater bargaining power with officials . Onl y a
few large land owner s ar e sufficient t o unite an d forc e particular , self-inter-
ested legislation (e.g. , subsidized water) . As the author s o f the stud y put it :
"The few, who own more and more of California's land, control their own po-
litical and economic destinies; the many are more subject both in economics
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and politic s t o the automati c regulation o f competition."9 Suc h a  situatio n
suggests violations of procedural justice. It also suggests that small California
farmers d o no t enjo y equa l treatmen t unde r th e law , a s require d b y th e
PPFPE, and therefore do not enjo y environmenta l justice . 84 percent o f farm-
support payments annually in the United States ($8.5 billion) go to the top 30
percent o f farms, ranke d by gross income. Suc h dat a suggests that California
farmers hav e neithe r equa l opportunit y i n the marketplace no r equa l acces s
to land and resources lik e water, in large part because o f the distortin g polit-
ical an d economi c powe r o f large agricultural lan d holders , powe r tha t ca n
subvert procedura l justice . (Procedural justice specifies correct or fai r meth -
ods, procedures, fo r arriving at just ice.) 1 0

Some of the practical reasons that small California farmers cannot compete
with th e larg e absentee-controlle d conglomerat e farmer s includ e inflate d
land values i n the state . Such lan d value s benefit th e large holder s (i.e. , big
growers, bi g speculators , and bi g investors ) who driv e up th e lan d price s
even further . Inflate d land values , in turn , hur t th e smal l farmer s who at -
tempt to do al l or most of their own work. 11 I f they ar e to compete with the
larger holders , the n the y mus t cont inual l y purchas e o r ren t more land . Bu t
inflated lan d value s mak e purchas e o r renta l eve n mor e difficult , an d th e
pressure fo r expansion inflate s rea l estate values further. Moreover , because
of higher lan d costs , smaller farmer s receive proportionately less returns for
their labor . Even government farm-income maintenance programs have only
aggravated this problem, since the programs have made the relatively richer
farmers wealthie r tha n th e poore r ones , al l a t considerabl e expens e t o th e
public.12

How d o stat e an d federa l policie s pu t th e smal l farmer at a  disadvantag e
relative to the large absentee conglomerate owners? Substantial capita l gains,
favorable depreciatio n rates o n equipmen t an d machinery , an d ta x losse s
written of f against nonfarm income are the main ways. These benefit s return
sizeable ta x savings to absentee investor s an d larg e corporations that engage
in farm an d nonfarm enterprise. They also permit the large , absentee owner s
of farm land to operate with a  cost structure entirely different fro m tha t of the
small owner-operator . O f course, the small farmers, who ear n thei r living en-
tirely fro m th e land , ma y mak e som e us e o f depreciation an d capital-gain s
provisions. Unlik e larg e corporat e farmers, however , they ar e no t likel y to
have taxable nonfarm income against which t o offset farmin g losses. Fo r this
reason, a  recen t secretar y o f the treasur y tol d th e Hous e Way s an d Mean s
Committee tha t curren t ta x policie s "creat e unfai r competitio n fo r [small ]
farmers who mus t make an economic profi t i n order to carry on their farming
activities."13

Recent statistic s o n the difficult y tha t th e smal l farmer has i n competin g
with the large absentee corporat e farmer bear out the preceding observatio n
on the effect s o f current tax policies. Between 1930 and 1990 , the number of
U.S. farm s droppe d b y 3 0 percent : betwee n 195 4 an d 1973 , smal l U.S .
farms (unde r 10 acres) decline d b y 53 percent, wherea s thos e betwee n 50 0
and 99 9 acres decrease d b y only 9 percent, and farm s larger than 99 9 acres
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decreased b y onl y 8  percent.14 Th e 199 2 censu s dat a revea l equall y gri m
statistics. Sinc e 1982 , the numbe r o f California farm s unde r 18 0 acres de -
creased by almos t 7  (6.9) percent, whereas th e numbe r o f California farms
larger tha n 18 0 acre s decrease d b y onl y 1. 4 percent. 15 Moreover , sinc e
1982, family farm s i n Californi a decrease d by 8.1 percent, while the num -
ber o f corporate farm s increase d b y 4.5 percent.16 Since 1987 , the numbe r
of U.S. farms operated by Asians or Pacific Islanders decreased b y 4 percent
and th e number operate d by African American s dropped b y 1 8 percent. 17

Because smalle r farm s an d farm s owne d b y member s o f minority groups
have fared significantl y worse than large farms and farms owned by whites,
these statistic s sugges t potential problems o f environmental justice , prob-
lems o f equal acces s to natural resource s lik e land. Togethe r with the pre -
ceding discussion , thes e statistic s als o sugges t tha t procedural  injustices
(unfair competition , unfai r tax laws) contribute to these problems of envi-
ronmental injustices .

Part of the problem is that, because the profit margins in farming are so nar-
row, smalle r farmer s hav e a  credit squeeze . The y los e thei r credi t base be-
cause they are losing their land and , therefore, their ability to secure a loan.
Large conglomerate absentee-owned farm s and small family farms operate in
completely differen t capita l situations . Th e loca l bank i s usually th e onl y
source o f fund s fo r th e smal l farmer , whil e th e corporat e farm s enjo y a
broader source of capital tha t include s issuin g securitie s an d bonds a s well
as obtaining loans.18 Hence the small farmer is clearly no match for the huge
corporate conglomerate . Because o f apparent discrimination , perhaps un -
intentional, minoritie s an d smal l farmer s are unable t o accumulat e the re-
sources of land and credit that would give them opportunities (an d therefore
procedural justice) equal to that enjoyed by corporate farmers.

The California dat a suggest that land-use control s such a s acreage limita-
tions and increased taxation of larger corporate farms (t o offset thei r existin g
tax advantage relative to the smal l farmer ) migh t help to solve many prob-
lems of procedural and environmenta l justice. Equalizing the tax advantage,
for example, might help both to decrease the amount of prime farm land lost
to other use s an d to enable small farmers t o purchase more land . Land-use
controls also might help equalize competition between the small or minority
farmer and larger corporate land owners.19 Before examining a philosophical
justification fo r more extensive land-use controls, I will consider another ex-
ample, that of the Appalachian farmer.

Another Instance of Environmental Injustice:
The Appalachian Farmer

Even thoug h Californi a is geographically, demographically , culturally , an d
economically quit e differen t fro m Appalachia , i n bot h region s smal l an d
minority farmers face problem s o f procedural an d environmenta l injustice.
California lan d ha s increase d i n valu e primaril y becaus e o f the desirabl e
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climate, fertil e soil , an d federa l subsidie s (fo r example , fo r water) . Ap -
palachian lan d ha s increase d i n value primaril y because o f its vast coa l re-
serves. Th e natura l resource s o f prime agricultural land an d coa l land hav e
invited speculation and caused muc h of the heightened real estate value an d
unequal access to resources there. In both areas, most of the environmentall y
valuable land i s concentrated in the hands of a few absentee, corporate hold-
ers, resulting i n unequa l political an d economi c opportunities fo r poor an d
minority citizens (procedural injustices), as well as unequal access to natural
resources such as land (environmenta l injustices) . A s a result, the number of
small an d minority-hel d farms ha s decline d faster tha n that o f larger farms
and those owned b y whites. 20

The Appalachia n Regional Commission sponsore d a  major stud y of land
ownership pattern s and thei r impact s on the smal l farmer and o n lif e i n Ap-
palachian communities . Completed in 1981 , th e stud y conclusion s never -
theless remain vali d today.21 The analysis is one o f the mos t comprehensiv e
land ownership studie s ever completed in the United States . Presenting pro-
files of 80 Appalachian (o r mountain) counties in Alabama, Kentucky, Nort h
Carolina, Tennessee, Virginia , and Wes t Virginia, the study was coordinated
by the Appalachian Alliance, Appalachian State University, and Highlander
Research Center . The scholar s travele d 75,00 0 miles and gathere d informa -
tion o n more than 20,000 acres. In their analysis, the researcher s conclude d
that most o f Appalachia's woes—that is , the declin e of the smal l farmer , th e
housing shortage , and environmenta l degradation—wer e caused b y concen-
trated absentee ownershi p o f most of the resource-ric h land.22 Th e scholar s
discovered tha t almost all owners of mineral right s pay les s than a dollar an
acre in annua l propert y taxes, and three-fourth s pa y less than 25 cents. Th e
researchers als o determine d tha t 53 percen t o f the tota l lan d surfac e in 8 0
Appalachian countie s i s controlle d by onl y 1  percen t o f th e tota l popula -
tion—by absente e individual s an d b y corporations . Furthermore , the y
showed tha t absentee owners control about three-fourths o f the surface acres
surveyed, an d out-of-stat e o r out-of-count y owner s ow n four-fifth s o f th e
mineral acres. Of the top 50 private owners. 46 are corporations. 23

Using more than one hundred socioeconomi c indicators, the land-use re-
searchers dre w some startling conclusions. (1 ) The greater the concentration
of land an d minera l resources i n the hand s o f a few, and th e greate r the ab -
sentee ownership , the les s coa l productio n mone y remains i n th e poverty-
ridden Appalachian countie s giving up their resource wealth. (2) Little land
is owned by , or accessible to, loca l people . (3) Because of (1) and (2) , man y
ills plague Appalachia: inadequate local tax revenues and services ; poor ed-
ucational services ; the absenc e o f economic developmen t an d diversifie d
job opportunities ; losses of environmental ly desirable acres such as agricul-
tural lands ; insufficien t housing ; a lac k o f locall y controlle d capital: an d a
rate of outmigration from Appalachi a that i s proportional both t o corporate
ownership an d t o concentration of land and minera l wealth in the hands of
a few.24 Fifty-five percen t o f Kentucky farms, fo r example, and 6 1 percent of
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Tennessee farms , ar e smalle r tha n 9 9 acres. 25 Th e 6 0 researcher s (wh o
worked for 2 years on the Appalachian study ) argued that the concentrate d
absentee ownershi p o f mineral-rich lan d i s the caus e o f virtually al l o f the
social an d economi c ill s besettin g Appalachia . Bot h i n Californi a and ; n
Appalachia, researcher s conclude d tha t lan d refor m o r land-us e control s
were a necessary, although not a  sufficient, conditio n fo r correcting socioe-
conomic ill s and providing equa l opportunity and environmenta l justic e to
the small farmer.26

Procedural Justice and End-State Principles

The researcher s wh o dre w thes e conclusion s abou t th e cause s o f environ-
mental injustic e i n both Californi a an d Appalachi a admittedl y base d thei r
causal inference s o n mer e correlations . The y use d correlation s betwee n
poverty and lack of access to land and between poverty and minority-owned
farms. I f one assume s tha t the researcher s ar e factually correc t (both about
the cause s o f unequal opportunit y and environmenta l injustic e among Cali-
fornia an d Appalachia n farmer s an d abou t a t leas t on e necessar y remedy ,
land-use controls) , then wha t ethica l reform s ar e necessary? Are there im -
portant ethical  ground s fo r limiting th e propert y right s o f California's an d
Appalachia's corporat e absentee landlords ? One might attempt to establis h
such ground s by some sort o f argument based o n principles o f equal distri-
bution of environmental resources. One might build a case for the claim that,
because much Appalachian and California land is concentrated in the hands
of a few persons, th e property rights of large owners should be limited so far
as is necessary t o promote equal opportunity in the competition for natural
resources such as land. Some people might argue even for acreage limitations
to promot e more equa l ownershi p o f land. Thi s latte r argument , however ,
has the shortcoming that i t appeals to a socialistic rather than capitalisti c or
libertarian political philosophy .

The constan t struggl e among socialists , libertarians, and moderate s indi-
cates that people notoriously disagree on "end-state" principles , that is, prin-
ciples abou t ho w t o distribut e societa l good s suc h a s environmenta l re -
sources.27 Socialist s typically prefer end-stat e principles based o n equality,
whereas libertarians rejec t all end-state distribution principles but argue that
all people ough t t o be allowed t o keep, fre e fro m redistribution , wha t the y
have acquire d legitimately . Libertarians and man y moderate s recognize n o
principles o f "end-state" o r distributive justice but only principles based on
procedural justice,  on the legitimacy of the procedures for distributing goods
such as land. Procedural justice prohibits cheating or stealing so as to obtain
goods, but i t does not prohibit unequal distributio n o f them. Is there an argu-
ment fo r land-use control s an d environmenta l justic e base d purel y o n th e
procedural justice of the lan d transaction s by which peopl e obtai n alleged
property rights in land?
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A Procedurally Based Argument for Limiting Property
Rights in Resources

Using conclusions o f the recent California and Appalachian lan d ownershi p
studies, one could develop a procedurally based argument for environmental
justice. A rough formulation of one such lin e of reasoning is as follows .

1. Concentrate d absente e ownershi p o f environmental resources suc h
as Appalachia n coa l lan d an d Californi a agricultura l land lead s t o
concentrated political , legal , an d economi c power i n th e hand s o f a
few owners. 28

2. Suc h concentrations o f political, legal, and economic power limit the
voluntariness of land an d othe r transaction s between th e larg e own-
ers (holders of power) and smal l or minority farmers.29

3. Apar t fro m legitimat e reparation o r punishment, whatever socia l in-
stitutions limi t the voluntariness of transactions (between large prop-
erty owner s an d others ) als o limi t th e "backgroun d conditions "
necessary fo r procedura l justice , environmenta l justice , an d equa l
opportunity.30

4. Whateve r limits procedural justice and environmenta l justice should
be avoided. 31

5. Concentrate d absente e ownership o f resources such as land ough t to
be avoided.

Of course th e mai n stumblin g blocks i n thi s argumen t ar e premises (1 ) and
(2). They are factual (and therefore contingent ) propositions whose truth de -
pends o n th e soundnes s o f a number o f related arguments , al l made i n th e
land ownershi p studies . Thes e premise s appea r plausible , not only becaus e
they are conclusions draw n by the authors of the California and Appalachian
land ownershi p researc h bu t als o becaus e the y res t on the intuitiv e sound -
ness of several insights .

Resource Transactions, Voluntariness,
and the Lockean Proviso

One suc h insigh t i s tha t monopolie s ten d t o reduce th e freedo m o f market
transactions. The other insight is that extensive property holdings can gener-
ate unequa l opportunity , an d unequa l opportunit y menace s equa l liberty .
Land economists, i n particular, have explicitly noted how concentration s of
rural land in the hands of a few owners lead s to monopsony (owners ' control
of wages), the absence of developable land , the lack of a diversified economy,
and th e absenc e o f local capital. 32 Thes e factor s (lac k of a diversified econ -
omy, etc. ) in turn limi t th e voluntariness o f transactions betwee n larg e land
owners an d others. 33 Because the y limi t voluntariness, the y limi t bot h th e
equal opportunitie s o f all citizens t o compete fo r resources suc h a s land, a s
well as the "backgroun d conditions" (e.g. , the existence of a free competitiv e

56 Environmental Justice



market) necessary fo r procedural justice . When transactions ar e not volun -
tary, and when th e involuntariness i s not caused mainl y by the victim, then
the transactions may be made under duress, extortion, coercion, and the like.
Such involuntariness limits procedural justice and environmental justice be-
cause i t limit s fairness . Fo r Rober t Nozick , Joh n Rawls , an d virtuall y al l
moral thinkers , justic e requires fairness , an d fairnes s require s backgroun d
conditions suc h a s the existenc e o f voluntary transactions. For this reason,
rights and obligations incurred in justice arise only if the transactions gener-
ating them are voluntary.34 I f the transactions (whereb y large owners obtai n
land and other resources) are not voluntary, and if this involuntariness doe s
not arise mainly throug h the faul t o f the victims , then there are grounds for
questioning the owners' rights to such resources.

Perhaps the main reason that larg e Appalachian land transaction s might
not be voluntary is that they do not satisfy background conditions for proce-
dural justice. If they wish to survive, the small farmers and land owners ofte n
are forced, given economic and politica l constraints, to sell their land to the
large absentee landlords and coa l companies. Yet most philosopher s main-
tain tha t a  person's actio n is not fre e o r voluntary unless th e perso n coul d
have done otherwise. 35 I f land concentration , monopsony, and th e absenc e
of local capital and developabl e land mean that economic hardships o r dis-
criminatory economic and tax practices force smal l landowners t o sell their
land, then their selling is not obviously voluntary. It is not voluntary because
they could not have done otherwise than they did. And if their selling i s not
voluntary, and i f the constraint s o n voluntariness aris e fro m socia l institu -
tions and practices and not from thei r own fault, then the selling is ethically
questionable, for the reasons sketched in the previous paragraph.

But wha t doe s i t mean t o sa y that th e smal l landowner s coul d no t hav e
done otherwis e tha n the y did ? I n orde r to understand th e sens e i n whic h
their actions were voluntary or not voluntary, one must analyze the concept
"could." Suc h a n analysi s woul d b e difficul t t o accomplish , however , be-
cause o f the great ambiguity in the word "could" an d it s many uses.36 Thi s
ambiguity is so great that, when P. H. Nowell-Smith, J. L. Austin, and other s
fought over the meaning of "could" and "voluntary," they decided that it was
better not to try to unravel these "notoriousl y difficult " concepts. 37 Instead,
they joined Gilbert Ryle , H . L. A. Hart , an d A . M. Honore in claimin g that
they could merely attempt to specify when an action was not voluntary (that
is, when i t was accomplished unde r externa l coercion or duress, or when i t
was done by mistake, by accident, in the absence of muscular control , under
duress, under pressure of legal and moral obligation, or even under the pres-
sure o f making a  choice a s the lesse r o f two evils). 38 I n othe r words, Hart,
Nowell-Smith, Austin , an d other s (followin g Aristotle ) have claime d tha t
words lik e "coul d have, " "freedom, " an d "voluntary " ar e not positiv e but
negative terms. Austin claimed that the negative use of words—such as "free -
dom"—predominates, and tha t to say that one behaved freel y o r voluntarily
is primaril y t o sa y that on e behave d i n a  way tha t wa s no t nonvoluntary .
Hart, fo r example , argue d tha t althoug h voluntar y actions ar e a  subse t o f
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intentional actions , there i s not anything positive that i s common t o all vol-
untary action s an d tha t i s missing fro m al l actions tha t ar e not voluntary . In-
stead, h e an d other s claime d tha t words lik e "free, " "unfree," "voluntary. "
and "involuntary " are defeasible concepts, concepts not definable in terms of
necessary an d sufficien t condition s or by mean s o f any criteri a but under -
standable onl y i n term s o f the variou s particula r ways i n whic h a n actio n
may be unfree or not voluntar y (e.g. . by accident o r duress). And admittedly,
the way s i n whic h a n ac t ma y b e rendere d no t voluntar y or unfre e ar e nu -
merous; hence ther e is no general criterion for when a n action is voluntary or
not voluntary, other than to say that when person s act voluntarily, they could
have done otherwise. 39

Note, however , tha t whe n on e claim s tha t peopl e di d no t ac t voluntarily,
meaning tha t the y "coul d no t hav e done otherwise, " one really mean s tha t
they "could no t be expected  t o have done otherwise." This i s because eve n a
person ordere d t o perform an action under threat (b y someone holding a gun.
for example ) "coul d hav e don e otherwise " tha n wha t th e gunma n ordered .
The person could have chosen deat h rathe r than performing the action.40 In
addition, whe n on e ask s whether a  perso n "coul d no t b e expecte d t o have
done otherwise. " on e doe s no t typica l l y mean , in a  sens e o f exclusive dis -
junction, whethe r th e individua l could o r coul d no t b e expecte d t o hav e
done otherwise . Rather , one typicall y mean s t o inqu i r e int o th e degre e t o
which th e perso n coul d hav e don e otherwise . Th e issu e is no t simpl y ei -
ther/or. The issue is, ceteris paribus. the more duress or external coercion im-
posed on a person t o perform an action, the less the person could be expecte d
not to perform it, henco th e less voluntar y the action. 4 1

Using the case of the smal l California o r Appalachian farmer, the argumen t
in this chapter is that they could not bo expected t o do otherwise than to sel l
their lan d becaus e factor s suc h a s monopsony , the absenc e o f local capital ,
and unfai r tax structures have coerced them. The argumen t i s that th e coer -
cion i s s o great tha t thei r lan d transaction s probably are voluntar y only i n
some minima l sense. A s already noted, however, what make s such an argu-
ment problematic is that there are no necessary and sufficien t condition s ren-
dering an ac t voluntary or involuntary. As a result, one can onl y point to fac-
tors suc h a s th e lac k o f a  diversifie d econom y i n orde r t o sho\ v ho w suc h
factors (outsid e normal ind iv idual control ) render smal l or minority farmers
incapable o f not sellin g their land .

The argument tha t small Appalachian farmers ma y not voluntarily decide
to sell thei r land s relie s in par t o n moral philosopher Alan Gewirth's analy-
sis o f voluntar y action . Gewirt h argue s tha t voluntar y actio n i s uncoerce d
and unforced , an d tha t nonvoluntar y or coerce d actio n ha s a t leas t thre e
characteristics: i t i s compulsory , undesirable , and th e resul t o f threat . A s
Gewirth points out , a choice is compulsory if it i s between undesirable alter-
natives, non e o f which peopl e woul d choos e i f they wer e totall y free. Th e
choices o f many Appalachia n an d minorit y lan d owners ar e surely compul-
sory in the sens e tha t they probably do not wish to choose eithe r of the mai n
options ope n t o them: either to lose thei r small farm s o r to live on th e brink
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of starvation. Likewise, the main options open to them are undesirable. What
decisions they make, because o f the powe r o f monopsony, the lac k of local
capital, and the absence of developable land, appear to be the result of their
attempts t o avoi d threat s o f serious harm . Henc e Gewirt h probabl y would
say tha t suc h Appalachians ' choice s wer e "irreducibl y involuntary, " lik e
choices between taking a pay cut or being fired when jobs are scarce.42 More-
over, a s Gewirt h notes , jus t becaus e "th e norma l o r natura l o r expecte d
course o f events" i s that many people fac e jus t suc h choices (e.g. , between
taking a  pay cu t o r being fired)—just because thei r incidenc e i s s o great—
does no t mea n tha t thei r choice s ar e voluntary . "Surely th e forcednes s of
choice i s not remove d when thes e feature s [o f compulsion, undesirability,
and threat] are a regular part of someone's life or of the institutional structure
of a  society. . . . [For example,] when industria l workers function a s cogs in
vast machine s an d a s dominate d b y hug e impersona l corporations , their
choices t o wor k under suc h condition s migh t b e hel d t o b e force d b y th e
threat o f unemployment and the unavailability of alternative conditions." 43

Likewise, thi s chapter argue s tha t som e Appalachians ' choices are forced.
The obviou s objection (t o the clai m tha t many choice s i n contemporary

industrial-agricultural society are forced) is that such a claim makes the con-
ditions o f morality (such as voluntariness) both irrelevant and impossible to
attain, because virtuall y all choices see m nonvoluntary in thi s sense . Thi s
objection will not hold, however, and for two reasons. One reason the perva-
siveness o f involuntary choices doe s no t mak e moralit y irrelevant i s that,
first, many choice s i n contemporar y society are not made in the contex t of
serious threats to well-being in the sense that, at least in developed nations,
many peopl e are wel l of f and financiall y secure . Obviousl y these well-of f
people do not face the serious threats of those who are less financially secure
and mor e subjec t t o externa l coercion . Second , som e o f th e alternative s
many people face in their choices are somewhat desirable, as in the choice of
where t o live in a  developed nation. To say that al l choices ar e undesirable
for al l persons, as in the case of Appalachians' deciding whether to sell their
land, would be to presuppose a great exaggeration of human desire. Such ex-
aggerated desires probably are more characteristic of Plato's insatiable tyrant
and o f Freud's i d tha n they are of many human beings . Normal human be-
ings hav e mor e modes t desire s an d henc e ofte n hav e reasonabl e choice s
among several desirable alternatives, provided that the choosers are not se-
verely constrained by factors such as illness and poverty. 44 But if so, then i t
is likely that, although many choices are largely voluntary, the land transac-
tions of typical small Appalachian farmers, and other s like them, are largely
involuntary.

It i s no t difficul t t o sho w tha t Appalachi a illustrate s ho w concentrate d
property holdings in natural resources can limit the voluntariness and hence
the fairnes s an d procedura l justic e o f transactions . Concentrate d propert y
holdings caus e the choices of those "les s propertied" to be made under com-
pulsion, among undesirable alternatives , and unde r threat. To see this, con-
sider how background conditions very likely affected historical opportunities
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for environmenta l resource use and lan d ownership . In the early day s of this
country, in New England, land was divided fairl y evenly among the many. In
the South, mostly because of large royal grants, land was concentrated i n the
hands o f the few . As a  consequence, Ne w England politics revolved aroun d
such institutions as the town meeting, while the landed gentry dominated all
aspects o f Souther n societ y an d politics . Thi s mean s that , i n Appalachia ,
where most of the land was and i s held by only a few individuals, their spec -
ulation had th e effec t o f driving up lan d prices and impedin g settlemen t by
poor Americans. 45 A s a consequence, because ther e has been little industry
in Appalachi a an d becaus e th e populatio n ha s bee n rural-agricultural , the
small farme r rarely has bee n abl e to attain equa l competition with th e large
land owner. The powerful owner very likely owned the community bank and
the general store and "noncoercively " controlled the loans, laws, and taxes of
the whol e community . Bu t suppos e a  coa l minin g company , owne d b y a
multinational corporation , contracts with a  smal l far m famil y t o purchas e
title to its land. Granted, the corporation may not coerce or defraud the farm
family; th e farmer s ma y "voluntarily " sell thei r property . Ye t consider th e
following factors : the famil y ha s bee n chronicall y impoverished, perhap s
poorly educated, an d (i n part becaus e of tax laws ) face s th e impossibilit y of
competing wit h th e larg e farmer . Th e famil y ha s n o capita l investmen t fo r
keeping th e lan d an d fo r farming or minin g i t itself , perhap s becaus e o f no
available loans . Suppos e als o ther e ar e n o othe r (i.e. , nonagricultural , non-
mining) jobs available. Surely the famil y i s not i n an equa l bargainin g posi -
tion with the large absentee landlord. Because they are not, it is not clear that
family members are wholly voluntarily selling their land. 46

Although th e contrac t between th e smal l farme r an d th e landlor d may be
legal, nevertheless i t may no t be completely ethically justifiable. Thi s is be-
cause (perhap s throug h n o faul t o f the landlord ) necessary background con -
ditions hav e not been me t for the exercise o f procedural justice . These back-
ground condition s includ e the possibility of voluntary transactions between
the smal l farme r and th e larg e land owne r an d th e existenc e of a free , ope n
market. Justice is not possible if allegedly voluntary transactions are coerced
or forced. Just transactions presuppos e jus t background conditions. But if the
background condition s necessar y fo r procedura l justic e ar e unlikel y t o b e
met, especiall y i n case s suc h a s thos e describe d i n Californi a and i n Ap -
palachia, the n ther e wel l ma y b e ethica l grounds fo r additional limitation s
on the property rights of large absentee landlords like those in California and
Appalachia. I f their propert y right s were limited , then perhap s they woul d
be less likely to hold coercive power over typical market transactions. And if
so, then decision-making an d lan d sale s might take place in a situation pro-
viding more background conditions for the exercise of procedural justic e and
more opportunity fo r environmental justice , for equal-opportunity access t o
environmental goods .

Basically, th e argumen t t o limi t propert y right s i n natura l resource s
(through acreage limitations, restricted righ t to income, o r restricted righ t t o
use) require s peopl e t o accep t a t least on e crucia l premise . Thi s premise i s
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that they ough t t o avoid certai n societa l institution s t o the exten t tha t the y
preclude the existence o f important "backgroun d conditions, " such as a free,
competitive market , necessar y fo r procedura l justice . Th e ke y insigh t o n
which thi s argumen t rest s i s fundamentall y Rawlsian : "Onl y agains t th e
background o f a just basic structure .  . . and a  just arrangement o f economic
and socia l institutions , ca n on e sa y tha t th e requisit e jus t procedur e ex -
ists."47 I f one accept s the previou s argument fo r limiting propert y rights i n
natural resources, then on e has admitted that , i n some instances, the actua l
operation o f the marke t runs afou l o f the Lockea n proviso . This proviso i s
that the condition o f others ough t not be worsened by someone's appropria-
tion and use of property. And because virtually all political an d moral theo-
rists, a s wel l a s democrati c decision-makers , accep t thi s provis o o r con -
straint on property rights, then showing that the Appalachian and Californi a
cases violat e this provis o amounts t o showing the nee d fo r change i n land-
use policy and practices .

Because a full investigatio n o f the theoretica l justification fo r the Lockean
proviso has already been accomplished elsewhere,48 there is no need to re-
peat those arguments here. At least four of them show the need to limit prop-
erty rights in natural resource s such a s land: (1 ) Locke makes property sub-
ject to the requirements o f the original community and to natural law. (2) The
first proviso, tha t land ma y be appropriated, provide d tha t as much an d as
good remains fo r others, holds fo r all time. (3 ) Because the valu e o f land i s
not derive d completel y fro m labor , some contro l ove r property rights t o i t
rests with th e community , not merely with those who labo r over it. (4 ) All
property, including land, is subject to the productivity criterion and hence to
the contro l o f the communit y regardin g its use . I t also i s possible to argue
that, although Locke does not always present his moral beliefs as philosoph-
ical arguments (some are based on religion, for example), at least one of these
beliefs tends to support these fou r arguments . This is Locke's view that de -
siring more than we need i s the root of all evil. For all five reasons, scholars
have argued effectively tha t there ar e Lockean grounds for asserting tha t the
community has at least a partial right to control certain property rights, espe-
cially in land, and that, although the historical Lock e may not have meant to
do so, his writings provide a basis for such control. 49

Most people probably accept the basic idea behind Locke' s arguments, in
part becaus e the y appea l t o equa l opportunit y t o use/hol d resource s lik e
land. It also would b e easy to show that violating such a procedural o r equal
opportunity criterion would result in violating the PPFPE, or equal treatment
under th e law . In theory a t least , all market proponents als o shoul d accep t
Locke's arguments because they require jus t background conditions , such as
a fre e an d competitiv e market , an d thes e condition s ar e essentia l t o th e
smooth an d continuin g functio n o f the market . I f so, the argumen t i n thi s
chapter i s no t agains t the marke t but agains t it s improper operation . (Not e
also tha t thi s argumen t ha s attempte d onl y t o establis h tha t i n som e in -
stances, like Appalachia , particular pattern s o f property rights in lan d pro -
duce poverty, social instability , and environmenta l injustice . The argument
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is that , i n thes e particula r cases , societ y ough t t o limi t propert y rights . I t
would be far more difficult t o make the argument that property right s i n nat -
ural resource s alway s limi t fairness , democracy, socia l stability , and s o on .
This chapter has no t attempted t o argue for the larger claim.) But if the oper -
ation o f the market , a t leas t i n case s lik e Appalachi a an d California , ofte n
runs afoul of the Lockean proviso, then, on their own terms, even libertarians
ought t o accep t th e argument s o f this chapter . They ough t t o accep t limita -
tions o f the propert y right s whose exercis e i s responsible fo r violation of the
Lockean proviso. 50 Give n this argument, the burden of proof is on the propo -
nent o f unrestricted property rights, such a s the Harvard philosopher Rober t
Nozick.

Suggestions for Limiting Property Rights in Land

But i f ther e ar e ethica l ground s fo r additiona l limitation s on th e propert y
rights of large, absentee landlords, especiall y in resource-rich areas, then the
obvious issu e i s what sort s of limitations are defensible . One reasonable po -
sition woul d be to argue for the leas t restrictions necessary i n orde r t o meet
minimum condition s fo r procedura l an d environmenta l justice . I f certai n
minor restriction s (acreag e limitations, for example) were successful in meet -
ing thes e minimu m requirements , the n on e woul d no t nee d t o conside r
greater limitations . I f these restrictions were not successful , then greater one s
might b e necessary. Spac e doe s no t permit a n argument here for which limi -
tations ar e likel y t o mee t thes e minimu m conditions. Nevertheless , i t doe s
not seem difficul t t o show tha t certain controls on the right  t o use one's prop-
erty, and specifi c limitations on the right t o income from it , would counteract
most il l effects o f concentrated ownership. 51 On e migh t limit the righ t to us e
agricultural o r coal land, for example, by requiring that, for every 1,00 0 acre s
held in a  particular county , a large owner woul d hav e to help creat e X num-
ber o f jobs in nonagricultura l or nonminin g industrie s i n tha t county . Suc h
land-use control s migh t lea d t o a  numbe r o f benefit s affectin g backgroun d
conditions. The y migh t help to diversify eithe r th e agricultural or coal econ -
omy an d thu s rende r i t les s susceptibl e to boom s or busts. They als o might
create more job alternatives and provide residents with greater freedom not to
sell their lands and instea d t o enjoy thei r environmental resources. Likewise,
one might limi t the right to income from resource-ric h property, for example,
by requirin g tha t concentrate d lan d o r resourc e holding s b e heavil y taxed .
One als o coul d requir e tha t X  percen t o f a  larg e corporation's incom e fro m
mining o r agriculture, i n a  given county , be reinvested in that county. Such a
limit o n property rights clearly woul d promot e economic diversification, job
opportunities, an d mor e equa l acces s t o environmenta l resource s suc h a s
land. A s a  consequence , i t would enhanc e th e voluntariness , an d therefor e
justice, with which small farmer s and large landlords mad e transactions.

Another relativel y minor version of land-use controls likely to have desir -
able effect s in term s o f procedura l justic e would be t o plac e acreage limita -
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tions on land holders . Just as the U.S . Preemption Act of 1841 an d th e U.S.
Homestead Act of 1862 limited ownership by a single person to 160 acres, so
also there could be similar restrictions o n resource-rich acres such a s Cali-
fornia agricultura l land o r Appalachian coa l land. Minnesota, North Dakota,
South Dakota , and Kansas already have acreage limitations on the amount of
farm lan d tha t ca n be hel d b y corporations. 52 Such acreag e limitations , as
well a s taxing o r restricting the righ t t o income , ar e powerfu l vehicle s fo r
promoting environmental justice and fo r avoiding coercive land concentra -
tions.53 Admittedly , however, thes e vehicle s alon e probabl y ar e no t suffi-
cient to do so.54

Objections to the Argument

In respons e t o thi s procedurall y base d argumen t fo r land-us e controls , a
number of objections can be made. One criticism comes from the camp of lib-
ertarian philosophers like Nozick. They might claim that the argument rest s
on end-state principles tha t are socialistic,55 since its net effect  woul d be the
same as an end-state argument , that is , redistributing some advantages cur-
rently held by absentee landlords with large holdings.56 Suc h a counterargu-
ment does not work, however, and for several reasons. For one thing, it erro-
neously assumes that two principles ar e the same if following them leads to
the same consequences o r actions. However, principles obviously are speci-
fied b y criteri a othe r tha n th e consequence s o r actions to which followin g
them might lead.57 Otherwise, i t would make no sense to speak of doing the
right thing for the wrong reasons.

Further evidenc e that this chapter's argumen t (fo r land-use controls an d
for environmenta l justice ) does not rel y eithe r on socialistic justification o r
on end-state principles is that it specifies no particular distribution of land as
desirable. As Thomas Scanlon probably would agree , it does not require one
to follo w end-stat e principles , such a s equality or need. Instea d i t require s
only that land not be so concentrated in the hands of a few owners tha t this
concentration itself limits procedural o r environmental justice , for example,
the voluntariness o f transactions.58 Moreover , on Nozick' s criteria, 59 the ar-
gument does not rely on any end-state principles. This is because "it focuses
on a  particular way tha t appropriative actions affec t others , and no t o n th e
structure of the situation that results."60 Admittedly , in not having some spe-
cific end-stat e principle s t o guid e th e limitation s o n propert y right s fo r
which thi s chapte r ha s argued , there i s n o clea r criterio n fo r when socia l
processes ar e truly voluntary an d fo r when th e backgroun d conditions for
procedural and environmenta l justice are satisfied. One can show, however,
that this flaw is neither devastating nor unique to this proposal. In fact, a  sim-
ilar proble m face s someon e who argue s fo r reparation fo r blacks wh o hav e
been victimized b y illegal discrimination. Jus t as there i s no clea r criterion
for when socia l processes are truly nonracist, likewise there is no clear crite-
rion for which social processes are voluntary or when background conditions
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for procedural or environmental justice are met. In both cases , however, it is
possible t o mak e a  reasonable judgmen t that particula r socia l transaction s
are, for example, blatantly racist o r blatantly unfre e an d henc e that they re-
quire, respectively, reparation o r limits on property rights.

Another objectio n to thes e argument s fo r extensiv e land-us e control s i s
that, as Nozick puts it , "no one has a right to something, such as background
conditions fo r procedural justice, whose realization requires certain uses of
things (property ) an d activitie s that othe r peopl e hav e right s an d entitle -
ments over." 61 Thi s objection , however , beg s th e relevan t question . Thi s
question i s whether peopl e continue  t o have rights over things when thei r
exercise o f them limits the autonom y or rights to equal opportunity of some-
one else. Nozick's objection seems to presuppose tha t one need no t analyze
and adjudicat e rights claims. It seems to presuppose there are never compet-
ing rights claims. Hence his objectio n must be wrong.

Still anothe r objectio n t o thi s chapter' s argumen t fo r land-us e control s
might be along the line s of a Nozickian claim that, so long as absentee land-
lords had a right to act as they did. in obtaining concentrations of property in
resources such as land, then their actions cannot be said to have made either
Californians' o r Appalachians' actions nonvoluntary. The problem with this
objection, however , i s tha t i t presuppose s Nozick' s definitio n of property
rights, which he interprets as nearly absolute. Yet the question at issue in this
chapter i s the statu s o f those property rights. And i f so, then suc h a n objec -
tion fails unless the objector shows precisely why right s ought not be limited
so far as necessary to provide background conditions for procedural or envi-
ronmental justice . This argumen t cannot be me t simpl y by reasserting th e
very property rights in question.62

A Second Argument for Limiting Property Rights
in Resources

Obviously one could make a great many other objections to the first, particu-
lar argument for land-use controls in Appalachia and in California. Likewise,
one could raise numerous questions concerning various theories of property
rights an d procedura l justice . Rathe r than dea l wit h an y additiona l objec -
tions here, consider instea d a  second, and mor e general, argument for limit-
ing property rights, especially property rights in natural resources, i n order
to serve procedural and environmenta l justice. Recall that the firs t argumen t
presupposed that it was possible to have property rights in natural resources.
The second argument calls into question this very presupposition, that prop-
erty rights in natural or environmental resources are possible.

There ar e a t leas t tw o general , an d different , ground s fo r doubtin g th e
claim that one can have property rights to natural resources that are as exten-
sive as some other property rights. First , it is not clear that one can have ful l
property rights in anything that was not created by human labor, and natural
resources ar e not create d primarily by human labor . As numerous Loc.kea n
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commentators have pointed out , it is not clea r that mixing one' s labor with
something gives one full property rights over it, as Locke believed. Instead it
is arguable that one's labor generates merely property rights over that part or
aspect o f the thin g create d b y th e labor . Thi s i s because conceivabl y on e
could be said to have property rights only to the value added t o the environ-
mental resource or property, given that one did not generate, by labor, the ini-
tial value i n the environmenta l resource . This poin t i s illustrated aptl y by
Robert Nozick. He points out that , if someone pours her ca n o f tomato juice
(labor) in the ocean and mixes it around, then she doesn't thereby gain prop-
erty right s t o th e ocean . Rather , sh e simpl y lose s he r tomat o juice (labor) .
Proudhon make s a  related point : i f society didn' t as k a  person t o labo r on
land, then wh y should societ y repay the person with property rights in the
land?63 But if one has rights only to the value added to property by one's own
labor, then it is questionable whether any alleged owners (who traded money
for labo r to acquire natura l resources ) hav e ful l propert y rights t o environ-
mental resources. Second, it is not clear that property rights to land and other
natural resources could be justified if their implementation involved (o r ren-
dered highly probable) the exhaustion o f a significant resource, such as coal,
by a subset of the tota l population. To see why this alleged justification fails ,
recall that Locke's theory is generally acknowledged to be the foundation of
property rights. Recall also that Locke stipulates that one may own or appro-
priate property, subject to his proviso, only so long as "as much and as good"
is lef t fo r others. In other words , one ma y no t take or retain land s o long as
one's doing so is a loss to others or results in others' having less equal oppor-
tunities to use and enjoy resources such as land.64

But consider the situations in which one' s taking or keeping property is a
loss to others. As applied t o land and finit e resources , Locke's proviso—that
as much and a s good be lef t fo r others—seems to require at least one sor t of
environmental justice or equal opportunity . It appears t o require that one' s
appropriation o f propert y no t pu t other s a t a  competitiv e disadvantage .
Whenever acquisition of property takes away another's competitive parity, or
causes another' s competitiv e situatio n t o deteriorate , then on e has indee d
taken awa y a  "good " fro m a  neighbo r an d thu s deprive d th e neighbo r o f
equal justice under the law. This "taking," it could be argued, would proba-
bly constitut e (1 ) environmental injustic e and a  violation of the PPFP E as
well as a violation of procedural justice; (2) a loss to those lef t out ; (3) inter-
ference with others ' liberty ; or (4) production of a net disutility. 65 Henc e the
extent to which one has full property rights to finite natural resources—espe-
cially in a competitive situation, one of rising population, or one of increased
demand for such resources—appears to be quite limited.

Objections to the Second Argument

According to this second genera l argument, property rights to finite natural
resources like land ough t to be limited, because one' s labo r does not create
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all their value and because appropriatin g them may put other s a t a competi -
tive disadvantage . A s such , thi s argumen t i s ope n t o severa l objections .
Among the more importan t o f these are (1) that even though one' s labor does
not create the entire value i n natural resources, ther e are utilitarian ground s
for recognizin g propert y right s t o natural resources; and (2 ) that there i s n o
reason tha t industriou s peopl e shoul d no t gain competitive advantages , be-
cause of their work, ove r the nonindustrious . Consider eac h o f these objec-
tions. Robert Nozick formulates one o f the bes t versions of objection (1). No-
zick admit s tha t ther e ar e ground s fo r denyin g propert y right s i n natura l
objects but then argues that "social considerations" favo r private property in
environmental resources. Som e of these socia l considerations (which h e al -
leges outweigh the failur e to provide a natural-rights justification o f property
rights in natural objects) include the claim that private property increases th e
social product by putting the means o f production in the hands of those wh o
can us e thes e mean s mos t efficientl y o r profitably . Proponent s o f this vie w
argue tha t allowin g property right s i n natural resources encourage s experi -
mentation, because only one person, the property owner , has to decide to try
out a  new idea . The y sa y that privat e property enables people to choose th e
risks they wish t o bear an d protect s future person s by leading some t o hold
back resources , fro m curren t consumption , for futur e markets. 66 Th e mai n
thrust o f Nozick's objection i s that although one canno t give a natural-rights
justification fo r property rights in natura l resources , one ca n d o s o on utili-
tarian grounds. But this utilitaria n appeal suggests that i f property rights d o
not contribute to the alleged benefits Nozick claims, then he may have no jus-
tification fo r them . Therefore , a crucia l questio n besettin g his objectio n is
whether his factua l assumptio n about the socia l benefits (derived from prop -
erty in natural resources ) i s correct. There are several reasons t o believe tha t
it is not.

First, it is not obvious that private property in environmental resources en -
courages experimentatio n wit h them . I f people ar e eage r t o us e resource s
profitably an d efficiently , a s Nozick claims , then thi s desir e seems t o run a t
odds wit h an y tendenc y t o experiment . People ar e unlikely to experimen t
with valuabl e resources i f doing so risks their loss . Second, i t is no t obvious
that privat e property protects the interest s of future generation s b y leadin g
some person s t o hold bac k resources , from curren t consumption , fo r futur e
markets. Fo r on e thing , as numerou s economic studie s hav e documented ,
the pervasive tendency is to use resources at an exponential rate. The curren t
market provide s littl e evidence tha t people are "holding back" resources for
the future. 67 Instead , people ten d t o maximize ne t present value . For exam-
ple, both the 197 4 MI T study, The Limits to Growth,  a s well as its 1992 suc-
cessor, Beyond th e Limits, conclude that th e worl d usage rate of every natu-
ral resource , includin g land , i s growin g exponentially , i n par t becaus e
technologies an d market s "overshoot. 6 8 Moreover , even if resources ar e oc-
casionally "hel d back," in order to gain a higher profit , i t would be difficul t t o
show tha t suc h a  "holdin g back" actuall y benefited futur e generations , a s
Nozick claims . Owners o f resources appear t o hold them bac k withi n thei r
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lifetime or that of their children. I t seems unlikely that a  person would hold
back resources so that some future owner, many generations later, could real-
ize a profit. Such a situation would contradic t economists' notions of the su-
premacy of the net present value. It might also presuppose an altruism ofte n
not evident in a profit-oriented marke t focused on short-term gains.

Apart from whethe r Nozick's arguments for benefits derive d from privat e
property in natural resources ar e factually correct , there are reasons fo r sus-
pecting that they are ethically and logically misguided. One reason for prop-
erty rights in natural resources, says Nozick, is that environmental resources
should be put in the hands of those who can use them most efficiently. Thi s
reason may be ethically suspec t because it assumes tha t natural, and there-
fore common , resources ca n be employed for private gain, even though pri-
vate labo r di d no t creat e them . I t assume s tha t environmenta l resource s
ought to be placed in the hands of economically efficient user s rather than in
the hand s o f all persons, includin g futur e generations . I t assumes tha t eco-
nomic efficienc y outweigh s consideration s o f equality, equa l opportunity,
environmental justice, and duties to future generations. Most important, all
these ethical assumptions lead Nozick to beg the very question at issue: that
there ought to be full property rights in natural resources. Only if one makes
this assumptio n (tha t there ough t t o b e ful l propert y right s i n natura l re -
sources) d o hi s othe r claim s abou t maximizing economi c efficiency mak e
any sense . It makes no sens e to say that private individuals ough t to be al-
lowed t o maximiz e th e economi c efficienc y o f something unles s the y an -
tecedently hav e propert y rights ove r the "something. " Nozick' s arguments
for propert y rights i n natural resource s also are suspect on ethical grounds
because h e assume s tha t risk-takin g an d experimentatio n wit h natura l re-
sources, at the decision of only one person, the owner , is justifiable and de-
sirable. If land is indeed a common resource, then it is questionable whethe r
any singl e person could be said t o have the right to risk i t and experiment
with it . Again , Nozick' s alleged argument s be g th e ver y questio n h e ad -
dresses, namely, that there ought to be ful l privat e property rights in natural
resources like land. Onl y i f one presupposes , ahead o f time, that ther e are
property rights in natural resources does it make any sense to claim that an
owner could experiment or take risks with those resources in ways that the-
oretically could jeopardize other goods, rights, and duties .

What of the second objectio n to the claim that one cannot have full prop-
erty right s t o finit e natura l resources , becaus e Locke' s proviso , abou t "a s
much and as good" being left fo r others, would not be satisfied? This second
objection is that there is no reason the industrious should not gain competi-
tive advantage s over the nonindustrious . Afte r all , Locke himself remarks
that Go d gave the eart h "t o the use o f the industriou s an d rational." 69 Th e
main flaw in this objection is that i t assumes tha t allowing private property
rights to environmental resource s gives advantages to the industriou s over
the nonindustrious. I n many cases, this is false. I f industrious people obtain
property i n natura l resource s because o f their hard work , intelligence, an d
ambition, it is not clear that they have won something "away from" the lazy,
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unintelligent, an d unambitious. I n large part, they have won something awa y
from futur e generations , mos t o f whom hav e no t eve n bee n bor n yet . An d
many of them ar e likely to be hard working, intelligent, and ambitious . More -
over, even i f one concedes , erroneously , that allowing ful l propert y right s i n
natural resource s allow s the industriou s t o be rewarded ove r and abov e th e
nonindustrious. a  major ethica l problem remains. Why should th e aggressive
inherit th e earth , a s the objecto r presupposes? Wh y shoul d th e natura l ad -
vantage of intelligence, whethe r it s origin is genetic or environmental, allow
people t o receive greater benefit s than thos e who , throug h no faul t o f their
own, di d no t receiv e suc h natura l endowments ? Moreover , as Lawrenc e
Becker points out , the socia l Darwinist rationale for the right s of the stron g
(to th e advantage s conferre d b y propert y i n environmenta l resources) re-
duces t o an absurdity. That is . to the extent tha t property rights to natural re-
sources protec t possessio n an d inheritance , the stron g d o no t nee d them .
And i f not, then suc h right s protect the wea k agains t th e strong. 70 Bu t i f so,
then there are no clear grounds for arguing that weak persons have ful l right s
to property in natural resources, if the rationale is that the strong have right s
to the advantages conferre d by property. 71

Conclusion

If th e precedin g analysis , despit e it s admitte d incompleteness , i s largel y
correct, then ther e ar e stron g grounds fo r further consideratio n o f two con -
clusions, on e particula r and on e general . I n particular , in area s suc h a s Ap-
palachia an d Californi a that ar e prone t o monopolistic control o f land, pro -
cedural (an d therefore environmental) justice suggests that property rights to
finite natura l resource s ough t t o be limited . In general, because one' s labo r
does not creat e most of the value in natural resources and because appropri -
ating the m put s other s a t a  competitiv e disadvantage, ther e ar e ethica l
grounds fo r limitations on property rights in finite environmenta l resources .
Although thi s chapte r doe s no t us e the PPFPE , including its aspects o f dis-
tributive an d participativ e justice, t o argue for these limitations , the limita -
tions clearly would promote the PPFPE.

If there are rational and procedura l grounds fo r limiting property rights in
finite, natural resource s suc h a s land , wha t land-us e controls migh t b e ap -
propriate? As already mentioned i n connection with the particular argument
concerning area s such a s Appalachia and California , these controls might in-
clude acreag e limitations , restriction s on th e righ t t o us e lan d whe n i t ob-
structs operatio n o f a  fre e an d competitiv e market, and heavie r taxatio n of
owners with large holdings, so as to offset th e tax breaks they have relative to
small farmers . If the arguments in this chapte r are correct, then ownership o f
vital, finite, natural resource s suc h a s land ma y hav e to be restricte d t o th e
rights of income, transfer , and limite d transmissibility . Additional aspects of
property rights—right s to management , use, and actua l possession—might
have t o remain unde r publi c control72- t o th e degre e necessar y t o serve th e
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public interes t an d t o promot e environmenta l justice , especially i n area s
such as California and Appalachia .

Aldo Leopol d sai d tha t futur e generation s woul d loo k bac k o n peopl e
today a s guilt y o f mora l myopia . H e note d tha t peopl e wonde r ho w th e
Greeks coul d hav e killed o r raped wome n an d slaves , o n the ground s tha t
they were merely property. Similarly, Leopold predicted tha t future genera-
tions wil l question ho w curren t landowner s ca n continue t o treat the eart h
merely as property, on the grounds that i t is only an economic commodity.73

If th e argument s o f thi s chapte r ar e correct , the n futur e generation s als o
ought to ask a  second question . Ho w can curren t lan d owner s continu e t o
treat the earth merely as property when i t also is a vehicle for securing or de-
stroying environmental justice ?
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4 African Americans, LULUs,
and Free Informed Consent

One reason environmental justice is so difficult t o secure is that often it s vic-
tims clai m tha t a  dangerous facilit y o r life-threatening land us e wil l brin g
needed economi c benefits t o a  poor area . If environmental injustic e alway s
involved a powerful majority's imposing a disproportionate public health or
environmental threa t o n an unwilling and vulnerabl e minority , as with th e
offshore-oil technolog y discussed i n chapter 2 , then the cases would be eas-
ier t o evaluate . Often , however , som e o f the victim s themselve s appea r t o
have consented to the facility . If so, it is unclear whether an obvious injustice
is occurring. Consider the case of one recent opponen t o f environmental in-
justice, Reverend Adolph Coleman . He fough t a  waste incinerator , consid -
ered a  locally unacceptable land use (LULU) , in the largel y African-Ameri -
can Chicago south side .

Reverend Coleman and the South Side

As pastor o f the Wes t Pullman Churc h o f God, Coleman has ha d mor e op-
portunities fo r education and leadership tha n his fellow African American s
who ar e members o f this church i n the Chicago suburb o f Robbins, Illinois.
As par t o f his communit y an d religiou s leadership , Robbin s ha s worke d
hard t o protec t other s fro m environmenta l racism , tha t is , fro m environ -
mental injustic e directe d agains t Africa n Americans . Afte r learnin g o f a
plan to truck garbage from othe r areas to a proposed incinerator in his com-
munity, Coleman educated himself abou t incinerators an d took the lead i n
organizing 7  years o f opposition t o the propose d wast e facility . He argued
that the incinerator woul d threate n both public and environmental welfare
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in Robbins, an area of already high pollution an d poverty. 1 Despite the pas -
tor's activities o n behalf o f his community , the facility cleared it s final legal
hurdle when the Illinoi s Supreme Cour t ruled, i n December 1994 , tha t sit -
ing th e incinerator—i n a  poor , heavil y polluted , minorit y area—ha d no t
been unfair. 2

Robbins, Illinois, the site of the proposed incinerator , was founded i n 191 7
as the North's first African-American town. I t also became the first city in the
North to be governed by African Americans. Late r it hosted th e nation's first
airport manage d b y Africa n Americans . Today , however , ful l o f smal l ol d
clapboard house s with narrow front yard s and cracked sidewalks, it is among
the poorest towns in America. In 1990, the city's annual budget was $1.6 mil -
lion, but the local property tax produced onl y $250,000; the city was $6 mil-
lion in debt. The town has no gas station, laundromat, or fast-food franchises .
Its 3 4 churche s outnumbe r it s 2 6 tax-payin g businesses.' 3 Man y resident s
viewed Robbins' s proposed electricity-generatin g garbage incinerator, oper-
ated by the Reading Energy Company, based in Philadelphia, as an economi c
boon. Eve n thoug h th e facilit y woul d cos t Chicag o resident s a n additiona l
$42 million'ove r 1 0 years,4 many o f the seve n thousan d Robbin s residents ,
including th e mayor , claimed i t would brin g their town job s an d economi c
recovery. Proponents als o said i t would generat e nearly a  million dollar s i n
royalties, lease fees, and taxes. When the Reading Energy Company propose d
the incinerator i n the mid-1980s, averag e per capita income i n Robbins was
less than $7,000 per year. Few communities neede d developmen t mor e tha n
Robbins.5

With two sisters and some friends, Reverend Coleman called or visited vir-
tually every Robbins household t o rally opposition to the facility . He also be-
came a  member o f the Sout h Coo k County Environmental Action Coalition
(SCCEAC). But the community was desperat e for economic growth, even de-
velopment that other towns rejected as unsafe and unhealthy; Robbins police
arrested an d jaile d Colema n an d som e supporter s fo r leaflettin g agains t
the propose d incinerator . Pointin g ou t tha t electri c powe r i n th e are a wa s
cheaper tha n any that could be produced by an incinerator , the ministe r ar -
gued that tax subsidies fo r the waste facilit y wer e the onl y economic reaso n
for operating the burner.

The Readin g Energy Compan y wa s eage r t o develo p th e incinerato r be -
cause i t would bring the company $30 0 millio n i n no-interest loan s ove r 20
years, plus mor e tha n $40 0 millio n i n tax incentives (includin g freezing the
incinerator's taxe s fo r 23 years). In exchange fo r approving th e facility , Rob-
bins resident s woul d receiv e severa l payments , i n th e hundred s o f thou -
sands o f dollars, from th e developers . For the next 2 3 years, however, the tax
base fo r Robbin s woul d slowl y declin e a s a  consequenc e o f freezin g th e
plant's ta x payments. 6 A s a result, schoo l district s an d othe r bodie s woul d
not benefi t fro m th e highe r propert y ta x revenue s traditionall y occurrin g
when the value of improved lan d increases . Moraine Valley Community Col-
lege, for example, calculated i t would los e $21 million i n tax revenues, over
20 years, because of the Robbins tax break.7 In addition t o the economic risks
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brought by the proposed facility , there were also health threats. Within a few
blocks of the proposed incinerator , there were a housing project , a senior cit-
izen home, and a  medical center .

Coleman ha d troubl e organizin g citizen s agains t th e burne r becaus e n o
school or church i n Robbins would give him a  meeting place; all of them ac-
cused hi m o f acting against the best interest s o f his ow n African-American
community. Coleman was forced t o meet in a Pentecostal churc h in Blue Is-
land, a  working-class, raciall y mixed cit y adjacent t o Robbins. There he ar-
gued tha t incinerator s compet e with recyclin g efforts . H e also maintaine d
that the plant would allow heavy metals like cadmium, as well as dioxin and
furans, int o the ai r and thus threaten anyone within a 30-mile radius. Each
year it would belch 1,00 0 pounds o f lead and 4,40 0 pounds o f mercury into
the air . Coleman also argued that Robbin s already had sever e ai r pollution
and that its children were six times more likely to suffer fro m th e dangerous
effects o f air pollution tha n were adults . Even the America n Publi c Healt h
Association said no incinerators should be built in an area that was already
so heavily polluted . On e minority radio announcer , fro m statio n WVON,
called the proposed Robbins incinerator anothe r cause of the "economic an d
environmental apartheid" on the South Side of Chicago.8

Coleman knew that community activists had already stopped proposed in-
cinerators i n th e sout h Chicag o suburb s o f Stickney , Harvey , Crestwood ,
Dolton, and For d Heights (Eas t Chicago Heights); the las t community i s the
poorest in the entire Chicago metropolitan area. What disturbed him was that
few othe r African-America n clergy i n Robbin s were willin g to spea k ou t
against the incinerator . "Leadershi p gets bought out, " he said. 9 Despit e the
involvement of numerous local opposition groups, the Illinois Environmen-
tal Protection Agency (EPA) issued the permit for the Robbins facility. Never-
theless, the Illinois EPA's required studie s did not include th e development
costs of any incinerator alternatives—lik e recycling. Incinerators have majo r
development costs , but th e primary expense s fo r recycling are labor , some-
thing much needed i n towns like Robbins. Had it not been for the Reverend
Adolph Colema n and hi s communit y coalitions , however , th e incinerato r
would hav e bee n a  reality long ago; it wa s complete d b y 1998 . Althoug h
Coleman lost the battle,10 other fights continue. Five new garbage burners are
slated for the Chicago area, and all are located in poor, minority communities
on the South Side.11

Are the Chicago incinerators really evidence of environmental injustice?12

Or hav e loca l communities , an d thos e affecte d b y th e facilities , give n au-
thentic fre e informe d consen t t o the burners ? And i f they hav e consented ,
ought societal victims to be allowed to trade their health for economic bene-
fits? To trade a bloody loaf of bread for no bread at all? Would it be wrong and
unjustly paternalistic for government to reject additional South Side inciner-
ators? Th e answer s t o suc h question s depen d o n a  detailed , case-by-cas e
analysis o f whether condition s fo r free informed consent ar e met , whether
the alleged harms ar e grave, and whether apparen t victims are in a position
to provide or withhold free informed consent .
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Overview

Using a Louisiana cas e study , this chapte r examine s some o f the way s tha t
violations o f free informe d consen t jeopardize distributive justice, partici-
pative justice, prima facie poli t ical equality (PPFPE). and therefore environ-
mental justice . Reviewin g analyses i n th e tw o previou s chapters , 1  argue
that, i f resource - an d pollution-relate d decision s resul t i n unequa l treat -
ment o f individual s o n th e basi s o f rac e an d socioeconomi c status , then
such decision s ar e prima faci e wrong . Second , th e chapte r survey s the his -
tory o f the doctrin e of free informe d consent an d argue s that the consen t of
those affecte d i s necessar y fo r ensurin g the fairnes s o f decision-makin g
about sitin g hazardous facilities . Presentin g a  case stud y o n th e propose d
uranium enrichmen t facilit y nea r Homer , Louisiana , th e chapte r defend s
three main arguments: (1) Selection of the Louisian a site probably would vi-
olate prim a faci e norms fo r free informe d consen t an d therefor e norms for
participative justice . (2) Communi ty solicitatio n procedure s fo r the facilit y
violated actua l norms for tree informed consent . (3) Socioeconomic an d en -
vironmental impact s a t the sit e almost certainl y would violate norms of dis-
tributive justice . Th e chapte r conclude s tha t th e attempte d sitin g o f th e
Louisiana installation is ethically unjustified. Becaus e it violates the PPFPE
defended i n chapte r 2 , the attempte d siting therefor e i s probabl y a case of
environmental racism. The chapter closes b y answering possible objections
to these conclusions .

A Case Study: Homer, Louisiana

Near Homer , Louisiana , there ar e two smal l African-American settlements:
Center Spring s an d Fores t Grove. They are laced wit h loblolly pines, cotton-
tails, dir t roads , an d unpainte d outhouses . Onc e th e homes o f freed slaves ,
they ar e town s o f rural hospitalit y an d warmth , ki n an d cornbread , town s
where children lear n to catch crawfis h by night and catfis h by day. Although
these settlements are nestled i n a lush, almost pristine, natural environment,
they ar e amon g th e poores t communitie s i n th e Unite d States . Pe r capit a
earnings ar e only about $5.800 pe r year. Unemployment and schoo l dropou t
rates are 50 percent. In the earl y 1990s , Cente r Springs and Fores t Grov e be-
came the target site for a uranium enrichment plant that would bring needed
jobs to the area but also increase the radioactive pollution borne by local res-
idents. Althoug h NIMB Y would b e the typica l respons e o f an affluen t whit e
town, th e corporatio n sitin g the facilit y expecte d acceptanc e fro m th e tw o
African-American communities. 13

As I showed in chapte r 1 , evidence indicates tha t the Cente r Springs/For -
est Grove situation i s typical of environmental injustice cases . Minoritie s in
the United State s who ar e disadvantaged in terms of education, income, an d
occupation bea r a  disproportionat e shar e o f environmenta l risks. 14 More -
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over, rac e appear s t o be a n independen t factor , no t reducibl e t o socioeco -
nomic status, in predicting the distribution of noxious facilities.15 Yet to use
race a s a  basi s fo r discriminatio n i s unjus t an d especiall y groundless .
William Frankena notes that it is especially unfair "to treat people differentl y
in way s tha t profoundl y affec t thei r live s becaus e o f differences fo r whic h
they have no responsibility."16 Difference s ca n be ethically relevant for mat-
ters o f distributive an d participativ e justic e onl y i f individuals ca n b e re-
sponsible fo r them. Bu t no on e ca n be responsible fo r being o f a particula r
race. Moreover, on the basis of fairness and equa l opportunity, chapter 2  ar-
gued tha t on e should giv e the interest s o f the leas t advantaged members of
society highest priority.17 If these arguments are correct, then discrimination
against individual s o f lower socioeconomi c status i s especially wron g an d
violates the PPFPE.

How were th e right s o f African-Americans i n Cente r Spring s an d Fores t
Grove, Louisiana , violated? Thei r right s t o fre e informe d consen t an d t o
equal treatmen t were jeopardize d recently afte r Louisian a Energy Service s
(LES) applied fo r a license to build and operat e a uranium enrichmen t facil -
ity, th e Claiborn e Enrichment Cente r (CEC) , nearby . A s a  consequence th e
NRC prepared a n environmental impact statement EIS analyzing the poten-
tial consequences associated with the construction, operation, decontamina-
tion, an d decommissionin g o f the facility. 18 According to th e EIS , the pri -
mary function o f the proposed CEC installation would be to produce various
grades of enriched uraniu m for use in commercial nuclear power generating
stations in the United States.

According to the NRC , there i s a  need fo r the facilit y because, as of 1990,
the DOE supplied approximately 89 percent o f the national purchases of en-
riched uranium.19 By 1996, LES projected that 60 percent of the U.S. demand
for enrichmen t service s would b e uncommitted to DOE suppliers an d that ,
by th e yea r 2000 , thi s percentag e would gro w to 70. 20 Owners o f LES said
that the growing uncommitted demand for uranium provided an opportunity
for a competing company to enter the enrichment market , especially because
the proposed plant would use the gas centrifuge technology , which requires
about 50 times less electrica l energy than th e DOE' s old ga s diffusion tech -
nology.21 The LES owners also claimed that the CEC would (1 ) pressure other
U.S. enrichmen t supplier s t o maintain competitiv e position s i n th e worl d
enrichment market , (2 ) reduce U.S . dependence o n foreig n suppliers , an d
(3) provide an opportunity to replace the older gas diffusion proces s with an
energy-efficient one. 22

To identif y a  suitabl e sit e fo r th e propose d enrichmen t facility , LE S fol-
lowed a three-phase screening process.23 The first phase identified geograph-
ical area s withi n th e Unite d State s suitabl e fo r locatin g th e plant . Thi s
coarse-screening proces s le d t o the selectio n o f the norther n Louisian a re-
gion. Som e of the socioeconomi c criteria used fo r this first phase include d
siting the facilit y i n a location where i t would (1 ) "be considered a n asset to
the community"; (2) "promote local community acceptance"; and (3) have "a
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favorable business climat e exemplified by the presence o f communities wit h
large labor pools available and state s having right-to-work laws." 24

The second an d thir d screenin g processe s fo r the proposed plan t focused
on the selection o f a final site in northern Louisiana . LES canvassed commu -
nity leaders "fo r their interes t i n being the host sit e for a new manufacturing
facility" and requested tha t they "nominate potential sites" using LES's "cri-
teria." After receiving 21 offers fro m solicite d groups, LE S eliminated some
nominated location s through the use of additional criteria , such a s the nee d
for th e communit y t o hav e a  "stron g manufacturin g mentality." To furthe r
narrow the lis t o f potential sites , LES then use d a  decision-making method-
ology of "musts" an d "wants. " "Musts" had t o be satisfied ; fo r example, th e
site had to meet certain geologica l and soi l requirements. On the other hand,
LES assigned a  weighting factor t o eac h "want. " According to LES , among
the mos t desirabl e "wants " wer e local citizen support for the facility . I n the
final phase, researchers selecte d a  proposed location near Center Springs and
Forest Grove, 5 miles fro m Homer , Louisiana.25

According t o th e EIS , the sit e selecte d wa s i n Claiborn e Parish , a n eco -
nomically depresse d are a with a high percentag e of minority residents. Th e
racial/ethnic composition was 53.43 percent white, 46.09 percent black, 0.16
percent Nativ e American, 0.07 percent Asian, and 0.2 3 percent Hispanic. 26

The specifi c hos t communitie s fo r th e facility , Cente r Spring s an d Fores t
Grove, wer e almos t entirel y Africa n American. 27 Moreover , a s th e EI S
explained,

[e]mployment i n Claiborn e Parish .. . i s generally low-wage an d low -
skill. Per capita earnings fo r the residents i s about $5,800 per year. . .. The
average for the broadly defined LE S labor market is only about $8,500 pe r
year compare d t o the nationa l average of almost $12,800 . These figures ,
in particula r th e Claiborn e Paris h figures, make i t one o f the poores t re -
gions in the United States as measured by per capita earnings.28

The EI S als o asserte d that , i n term s o f tota l pe r capit a persona l income ,
Louisiana wa s ranke d fort y fifth in th e Unite d States , and Claiborn e Paris h
was ranke d i n th e botto m thir d o f Louisian a parishes . Unemploymen t i n
Claiborne Parish was 8 percent, with "minority unemployment" being "min -
imally 5 0 percen t greate r tha n whit e unemployment. " Th e hig h schoo l
dropout rat e in Claiborne Parish was listed a s 47 percent. 29

Despite the economicall y depressed condition s o f Claiborne Parish, th e
NRC concluded tha t licensing LES for the construction and operatio n o f the
proposed enrichmen t facilit y woul d no t resul t i n a  significan t impac t o n
the environment. Th e NRC also said that.

on balance, CEC should b e a major socioeconomi c asse t to Homer, Clai-
borne Parish , an d neighborin g parishes . Th e negativ e impact s o f CEC
are likel y t o b e simila r to thos e o f any relativel y large-scale socioeco-
nomic developmen t i n a  small, rural area . .  . . [T]he costs o f CEC to th e
local population and municipali t ie s should be minimal.30
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The Louisiana Siting Was Not Ethically Justified

On the basis of the information in the EIS and the associated documents , the
remainder o f this chapter argues that the ethical assumptions used to justif y
siting the CEC were seriously flawed in at least three respects. (I) Selection of
the Louisian a sit e probabl y woul d violat e prim a faci e norm s fo r fre e in -
formed consen t an d therefor e norms fo r participative justice. (2) The com-
munity-solicitation procedure s o f LE S violate d actua l norm s fo r fre e in -
formed consent . (3 ) Socioeconomic an d environmenta l impact s a t th e sit e
almost certainly would violate norms of distributive justice.

Free Informed Consent

To see why member s o f the communitie s hostin g the LE S facility probabl y
were unable to give free informed consent to it, one needs to understand th e
requirements fo r obtaining fre e informe d consent. Thes e requirements rose
to importance durin g the late 1950s when legal cases brought the concept of
consent t o the attentio n of physicians who were defendant s in malpractic e
suits. Th e concep t bega n t o receiv e mor e seriou s ethica l analysi s i n th e
1970s,31 when the new interdisciplinary "biomedica l ethics" helped empha-
size the ethica l dimension s o f consent.32 Wide r societal concerns, about in-
dividual libertie s an d socia l equality , also heightened interes t i n th e lega l
right to self-determination, and they increased philosophical interest in con-
cepts of autonomy. The same social concerns generated wider recognition of
civil rights , women' s rights , consume r rights , an d prisoners ' rights , al l of
which influenced interest in the concept o f informed consent.33

Over th e pas t tw o decades , tw o principles—protectio n o f individua l
human autonom y an d protectio n fro m harm—hav e emerge d a s th e mai n
grounds for justifying rights to free informed consent.34 In recognition of this
justification, virtually all medical, legal, and professiona l codes o f ethics re-
quire physicians and other professionals to obtain the free informed consent
of employees, patients, and subjects before putting them at risk. There is cur-
rently consensus i n medical ethics that, in order to satisfy condition s neces-
sary fo r fre e informe d consent , a t leas t fou r requirement s mus t al l b e sat -
isfied: th e ris k imposer s mus t disclos e ful l informatio n abou t th e threat ;
potential victims must be competent to evaluate it; they must understand the
danger; and they must voluntarily accept it.35 (1) Disclosure requires profes -
sionals to pass on risk information to potential victims and decision-makers.
(2) Understanding  require s professional s to help person s overcom e factor s
such as irrationality, immaturity, and distorted information, all of which can
limit their comprehension o f a situation to which they have a right to give or
withhold consent . (3 ] Voluntariness require s tha t subjects be fre e from ma-
nipulation and coercion. (4) Competence require s subjects to have the ability
to give autonomous authorization, on rational grounds, to some act. 36

In general, there are certain types of cases in which, prima facie , risk im-
posers cannot mee t the requirement s fo r free informed consen t o f subjects.
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Risks impose d o n priso n inmates , fo r example , constitut e on e suc h case .
Prisons provid e a  very coercive context for decision-making, prima facie , be-
cause inmate s expec t earl y releas e i n exchang e fo r thei r cooperatio n an d
thus ma y no t mee t th e voluntarines s criterion. 37 [ n othe r instances , i t i s
prima faci e doubtfu l that the understandin g an d competenc e requirement s
can be met, as in the case of a 14-year-old girl's consenting to a risky medical
procedure i n orde r t o help save the lif e o f her mother. 38 Likewise , a commu-
nity's depressed economy, high unemployment rate, and lo w leve l of educa-
tion constitute conditions that, prima facie, can jeopardize its ability to meet
the fou r standard requirement s for free informe d consent . Low levels of edu-
cation ca n preven t the understandin g condition from bein g satisfied , an d a
depressed economi c situation can provid e a coercive context that doe s no t
allow the voluntarines s condition to be met . Very attractive , but dangerous ,
offers (suc h as risk y jobs promisin g large salaries o r risk y facilitie s offerin g
economic benefits ) also can forc e poo r persons to accept questionable situa-
tions.39 This force is one reason that participants at the 1992 National People
of Color Environmenta l Leadershi p Summit, i n Washington. D.C. , in adopt-
ing principles o f environmental justice , specified both "strict enforcement of
principles o f informed consent" an d "universa l protectio n from production
and disposa l o f toxic/hazardou s wastes. " a s necessar y fo r environmental
justice.40

One main ethical problem with the Louisiana EIS was its failure to take ac-
count o f factor s tha t coul d jeopardiz e fre e informe d consent , suc h a s th e
town's severel y depresse d socioeconomi c conditions . This situation , prim a
facie, probabl y prevente d member s o f these communities fro m meetin g th e
requirements fo r fre e informe d consent . Th e mai n reaso n i s tha t th e CEC
promised badl y neede d jobs , bu t fe w fo r the lowes t an d poores t groups . I t
also promise d hig h salarie s an d attractiv e secondar y economi c effects. 41

such as high-paying construction and operations jobs (averaging $37,000 and
$44,000, respectively) in a n area with average earnings about half those lev -
els and hig h unemploymen t an d underemployment. 42- Because educational
levels in the communities surrounding the proposed sit e were low , this situ-
ation likewis e militate d agains t residents ' havin g th e understandin g ade -
quate t o give or withhold fre e informe d consent. Furthermore, because un -
employment fo r minorities i n Claiborne Parish was high—twic e what i t was
for whites—this situatio n also compromised minorities ' having the freedom
to accep t o r rejec t a  risky CEC facility tha t migh t emplo y som e o f them. Fo r
all these reasons , depresse d socioeconomi c conditions created a situation in
which, prima facie , i t i s likely that neithe r the voluntarines s nor th e under -
standing criterio n fo r fre e informe d consen t coul d hav e bee n me t b y th e
African-American communitie s hostin g the facility .

LES Violation  of  Free  Informed  Consent

Claiming tha t i t is prima faci e questionable—o n grounds o f consent—to im-
pose additiona l risk s o n disenfranchise d communities , however , doe s no t
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tell people what thei r actua l dutie s wil l be in a particular case . Such norms
reveal actua l dutie s onl y i f al l othe r thing s ar e equal . Particula r circum -
stances may require peopl e t o override a given prima faci e nor m in favo r of
other ethical requirements . Fo r example, there i s a prima facie obligation to
tell the truth. A particular situation, however, may require people to override
this duty if they face circumstances in which lying is necessary, for example,
to save a n innocent person's life . Bu t if so, then the actua l obligation will
be to save the person's life , despit e the prima faci e dut y to tell the truth. Al-
though peopl e ma y hav e differen t an d conflictin g prima faci e obligations ,
the particular circumstances o f the case under consideration may determine
what their actual duties wil l be.

In the cas e o f free informe d consent , governments have dutie s t o respec t
citizens' prima facie rights to consent to risk imposition. As I argued in chap-
ter 2, however, other rights or goods (such as national security) may override
rights to free informed consent, as in the case of wartime. But if so, then par-
ticular cases require analysis, in order to determine whether o r not one ought
to overrid e prim a faci e norm s o f consent . A n ethica l proble m wit h th e
Louisiana EIS is that the particular circumstances of the case arguably show
violations o f free informed consent. Consen t norms apply t o the sit e selec -
tion proces s becaus e the LE S solicited the communit y t o determin e it s al-
leged preferences about the proposed CEC facility. As mentioned earlier , the
LES canvasse d communitie s i n norther n Louisian a fo r "thei r interes t i n
being the host site for a new manufacturing facility." The company requested
communities to use LES's "criteria" and to nominate potential sites for a pro-
posed chemica l facility." 43 The CEC nominations and solicitation s violate d
community rights to free informed consent, however, in at least seven ways,
nearly al l of which also violated fairness. First , the procedure presuppose d
that some chemical facility would be built somewhere, and only the location
needed t o be determined . I n begging the questio n regardin g whethe r (an d
what kin d of ) a facility would b e built, the LE S procedure violated fairness
and noncoercio n becaus e i t undercu t th e freedo m o f respondents t o rejec t
any chemical facility nearby.

Second, in it s solicitations th e LES avoided disclosure o f certain criteria
that it judged to be necessary for siting the facility, such as finding locations
within the Louisian a Power & Light (L P & L) service area. They also did no t
disclose that the site should avoi d flood-prone areas, even though LES used
these and other unknown criteri a to eliminate nominated sites.44 Withhold-
ing criteria for site selection also indicates tha t LES was unfair. It begged the
question regarding site rejection by canvassing communities outsid e o f the
L P & L service area but then rejecting their nominated site s on grounds that
the location s la y outsid e tha t area ; LES eliminated fou r propose d site s i n
this way. 45 Moreover, because LES did not tell communities t o avoid flood-
prone locations, residents i n or near such area s were much more likely, un-
knowingly, to select unacceptable site s than those who were not near suc h
areas. Thi s likelihood , i n turn , biased sit e selectio n agains t location s tha t
the residents otherwis e might have chosen; the LES in effec t coerce d som e
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communities t o choos e site s tha t woul d b e rejected . Hence LE S violate d
both norm s o f fai r play—procedura l justice—an d the voluntarines s nor m
for fre e informe d consent .

Third, LE S di d no t sho w tha t i t full y informe d solicite d communitie s
about th e precis e natur e of the propose d facility . Th e EI S says that LES offi -
cials canvasse d communitie s fo r thei r interes t i n bein g th e hos t sit e fo r a
"new manufacturin g facility" an d aske d the m t o nominate site s fo r "a pro -
posed chemica l facility." 46 Althoug h the terms "manufacturing facility" and
"chemical facility " ma y hav e helpe d layperson s understan d som e o f th e
functions o f the propose d LE S plant, they misrepresented th e significan t ra-
diological risks pose d by th e facility . The y misrepresente d the fac t tha t th e
installation would be a chemical plan t manufacturin g enriched uraniu m fo r
use in nuclear reactors.

Fourth, eve n i f the precis e natur e of the facilit y ha d bee n accuratel y con-
veyed to solicited communities, citizens could not have understood the acci-
dent an d healt h hazard s associate d with th e plant , because CEC representa-
tives could not have disclosed them. The y coul d no t have done so because
there was neithe r a  probabilistic risk assessment (PRA ) fo r the propose d fa-
cility nor a quantitative determination of many of its hazardous impacts an d
costs (e.g. , increased crime) . Because LES did no t full y asses s suc h risks , it
was impossible to know, reliably, the actual risks associated with the plant.47

The LE S officials coul d no t hav e properl y disclosed ris k and cos t informa-
tion tha t the y di d no t have . Thus , communit y decision-maker s could no t
have understoo d thes e threats and coul d no t have given free informe d con-
sent to them.

Fifth, EIS assessors fro m LE S based thei r conclusions concerning hazards
of the propose d facilit y o n old data , omissions, and largel y subjective judg-
ments formulated in purely qualitative language. As a result, it is likely that
any ris k informatio n the y gav e to solicite d communitie s was biase d an d
greatly underestimated th e risks involve d with the proposed plant . Fo r ex-
ample, th e EI S use d a  10-year-ol d stud y o f facilitie s tha t diffe r "signifi -
cantly fro m th e CEC " to identif y potentia l accident scenarios. In addition,
some event s tha t could produc e th e "largest potential release to the atmos-
phere fo r accidents " wer e "no t analyze d i n detail. " The EI S assessors ig -
nored som e catastrophi c acciden t scenario s (an d assume d the y woul d
never occur ) merely o n th e ground s that the y ha d "neve r occurred " i n 32
years o f enrichment facilit y experienc e o r o n th e ground s that ther e wer e
"redundant protectio n controls. " Eve n redundan t protections , however ,
often fal l victi m t o human an d operato r error, and 6 0 to 90 percent o f seri-
ous technologica l accident s (accordin g t o th e OTA ) typicall y involv e
human error. In addition, an alleged accident rat e of 0 in 32 years is not nec-
essarily lo w bu t i s consistent with a  rate as high a s 1  in 1 0 or 20 years, for
example. Becaus e the U.S . government typically regulates risks larger tha n
1 in 1,000,000, the possible enrichment facilit y accident rate of 1 in 1 0 or 20
appears quit e high . Moreover , the NRC assessors use d subjectiv e and quali-
tative judgments , rather tha n quantitative assessments , i n thei r evaluatio n
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of accident releases. The y claimed, for example, that operato r errors (asso -
ciated wit h inadequat e degassin g o f the lines ) coul d resul t i n dangerou s
"releases o f relatively small magnitude," ye t they gav e no probabilities for
such accidents and no justification for the predicted range of possible quan -
tities o f materials tha t coul d be released. Thus, even if LES had give n som e
information to solicited communitie s concernin g the risks of the facility , i t
appears likel y that the information would hav e underestimated th e actua l
risks. An d i f so , LES representatives appea r t o hav e violate d the consen t
criterion o f understanding. 48

Sixth, th e site-solicitatio n process and scorin g o r evaluation procedure s
were obviousl y unfai r becaus e the y di d no t involve the hos t communities,
Center Spring s an d Fores t Grove . Both communitie s ar e virtually entirely
African America n and ar e located approximately 0.25 miles an d 1.2 5 miles,
respectively, fro m th e propose d CEC . Instead, LE S solicited th e opinio n of
leaders from Homer (located 5 miles from the chosen site). 49 Because the LES
scoring process did not take into consideration the opinions o f the two com-
munities tha t woul d actuall y hos t th e propose d CEC , the site-selectio n
process was unfair . I t prevented thes e communitie s from voluntaril y giving
or withholding consent to the facility .

Seventh, the LE S screening proces s di d no t full y infor m decision-maker s
and affecte d partie s regardin g alternative s t o th e propose d site . Althoug h
LES claimed that the third and final part of the siting process allegedly iden-
tified "alternative " sites , the EIS admits that "alternativ e sites considered by
LES are not alternative s availabl e to the NRC , and ar e therefore no t alterna-
tives fo r the purpos e o f this EIS." 50 Because the screenin g proces s limite d
consideration o f alternatives ye t claimed to present alternatives , it was un -
fair an d violate d norm s o f participative justice. Thus i t i s arguable that th e
CEC activities violated community rights to free informe d consent.

Violations of  Rights to Equal Treatment
and Compensation

Despite the apparen t unfairnes s o f the LE S solicitation procedures , a s jus t
discussed, someon e nevertheles s migh t believ e tha t th e overal l benefits o f
the facilit y somehow coul d justif y citizens ' lac k of free informe d consent t o
it. Such overall benefits are questionable because the socioeconomic and en-
vironmental impact s o f th e propose d facilit y o n th e hos t communitie s
threaten the PPFP E as well a s free informe d consent. In this sectio n I  argue
that having the facility , withou t adequatel y compensating communities fo r
the impacts imposed on them, i s unjustified. Therefore , I argue that the ben-
efits d o not appear to outweigh the costs. Impacts resulting from CE C opera-
tions include higher housin g and land prices , loss of land use , crime, higher
taxes, and publi c exposur e t o radioactive material. 51 I  will sho w tha t thes e
and othe r consequence s unjustifiabl y impos e unequa l impact s amon g
groups within Claiborne Parish an d between th e communities surroundin g
the CEC and other areas of the United States. The uncompensated impositio n
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of such regional inequalitie s i s contrary to distributive justice, to the PPFPE,
and t o NEPA guarantees of distributive equity. 52 Because the EIS ignores re -
gional inequitie s and doe s no t show tha t an y allege d benefit s outweigh th e
costs to the community, i t does no t provide an adequate ethical justificatio n
for the CEC.

The EIS provides no adequate evaluation of the distributive impact s o f the
CEC but admits tha t those lowe r on the economic scale will carry the burden
of the social costs of the facility , while those better off will enjoy the benefits .
The EIS says that "th e distributio n of benefits i s likely to be concentrated i n
the middle-incom e groups, " no t th e lower-incom e groups ; i t admit s tha t
"higher-income household s benefi t mos t fro m th e incom e generatio n
process." Higher-incom e peopl e benefi t mos t becaus e low-incom e house -
holds spend a  higher percentag e of their money o n goods and service s sup -
plied by higher-income households than vice versa. The draf t EI S concludes
that "th e incom e benefi t t o the unemploye d o r very low-income peopl e .  . .
will be less than might be expected." Th e EIS also admits that , if local resi-
dents were employed at the facility, they probably would work in the lowest-
paying jobs . The EI S says, for example, that high-paying "radiological an d
specialized chemical or nuclear-related jobs are unlikely to be filled by local
residents," and "constructio n jobs , especially high skilled construction jobs,
are more likely to attract temporary workers fro m outsid e the area." In addi-
tion to receiving fewer benefits (lik e jobs) fro m th e CEC, the EI S reveals that
lower-income groups also would carr y a disproportionate burden of the costs
of the facility . For example, because of the influ x o f additional resident s an d
increased economi c activity , th e LE S says i t expected a n increas e i n crime,
which woul d impac t largely lower-income groups. Furthermore , in part be-
cause of increased deman d arising from th e influ x of facility workers, the EIS
says the plant woul d b e likely to raise both housing and land prices . But be-
cause higher property prices increase rental and home-purchase prices, peo-
ple wh o d o no t ow n propert y are mor e likel y t o suffe r fro m th e increase .
Higher property costs, on the one hand, ar e more likely to benefit thos e wh o
own real estate , especially more expensive property. On the other hand, vio-
lent crim e an d drug-relate d property crime s ar e likel y t o decreas e propert y
values i n low-incom e areas . Th e propose d facilit y als o woul d impos e ex -
tremely inequitabl e risk s (fro m radiologica l hazards) o n infant s an d chil -
dren. Fo r example , because ther e i s a  greater potential for children t o con-
sume contaminate d cows ' milk , the EIS estimates tha t potentia l radioactive
doses fro m liquid releases from th e facility will be two to ten times higher for
children an d infant s than for adults. Fo r these reasons, it is likely that siting
the CE C actually wil l exacerbat e inequities among groups withi n th e Clai -
borne Parish area. 53

Siting th e CE C also woul d discriminat e against Louisian a residents wh o
would bear the costs o f the facility an d othe r people nationwide an d world -
wide who woul d receiv e the benefits . Benefits enjoye d nationwid e includ e
promotion o f nuclear technology , economi c expansion , increase d produc -
tion, an d cheape r enriche d uranium . Private profit s als o woul d accru e t o
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people worldwide from the facility. Urenco Investments, the general partne r
that would hav e majorit y contro l of the CEC , is owned by the Unite d King -
dom, the Netherlands , and Germany. 54 Because significant profits resultin g
from the facility would go to foreign investors, nationwide economic benefits
that coul d reac h Louisian a communities arguabl y might be les s tha n i f all
private income from the facility had remained in the United States. Although
Louisiana residents might enjoy some of the nationwide benefits , people liv-
ing near th e plant—especiall y thos e i n th e poores t groups—-woul d bear al-
most all of the costs of the facility . In addition, the depressed socioeconomi c
situation of the two host communities suggests that they would not enjoy the
nationwide economi c benefit s o f the propose d CEC , because th e poo r ar e
usually "isolate d fro m economi c growth." 55 A s I  argue d i n chapte r 2 , i n
the Unite d State s i n th e las t fou r decades , although ther e ha s bee n a n ab-
solute increase i n th e standar d o f living, wealth ha s become less equitably
distributed.56 Becaus e th e Cente r Springs/Fores t Grov e area i s on e o f th e
poorest in the United States, it is likely that siting the plant would exacerbate
the socioeconomi c inequalities tha t exis t betwee n these communitie s an d
other areas of the country.

Despite the inequities arisin g from th e proposed facility , the EIS provides
a justification neithe r fo r the imposition of negative geographical and socio-
economic impact s nor fo r its threats t o free informed consent. In its sectio n
on environmenta l justice , the EI S argues that because th e proposed facilit y
"will no t caus e any significan t advers e impacts o n nearby residents o r any-
body else," it follows tha t "there will be no significant disproportionate ad-
verse impact " o n low-incom e minorities. 57 Th e NR C staff conclude s tha t
"the proposed LE S facility i s not a n example of environmental injustice." 58

This argument i s unsound for at least three reasons. (1 ) Because o f the eco -
nomic, consent-related , an d equality-relate d consequence s alread y dis -
cussed, i t is questionable whethe r th e CEC would hav e no significan t nega -
tive impact . Instea d th e CE C appears t o hav e violate d distributiv e an d
participative justice. (2) Already there have been violations of fairness and of
free informed consent in the EIS itself, as already argued. In addition, (3 ) in-
equitable distributions of burdens and benefits, like those already discussed,
can result in environmental racism . For all three reasons, the EIS allegation
that there i s no significant threat to public health an d safet y from the CEC is
highly questionabl e an d probably underestimates th e rea l accident ris k be-
cause, as previously explained , assessors performed no probabilistic risk as-
sessment. They based thei r conclusions on largely subjective judgments for-
mulated i n purely qualitative language. They used ol d empirica l studies to
draw their conclusions, and they did not analyze worst-case accidents in de-
tail. Without correcting these inadequacies, it is impossible to determine, re-
liably, that there would be no adverse impacts from the proposed plant .

Moreover, althoug h th e EI S recognized cost s associate d wit h th e facilit y
(e.g., increased crime and higher radiation exposure), it offered n o balancing
of risks and benefits . It ignored the fac t that an inequitable distribution of ben-
efits ca n result in environmental injustice. As argued earlier, alleged benefits
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from th e propose d facilit y (e.g., economic expansion , promotio n o f technol -
ogy, and privat e profits ) would no t serv e th e overal l interests o f everyone i n
an equal way . Th e poor—especiall y minorities—wh o woul d bea r mos t cost s
of the facilit y would enjo y a  disproportionately lo w shar e o f the benefits , if
any. Suc h inequalitie s violat e distributive justice if they amoun t t o treating
one se t o f persons merel y as means t o the socioeconomi c ends of others.59 If
all human s hav e equa l right s an d equa l dignity , a s chapte r 2  argued, the n
using some people a s means to the ends of others, without justification, i s eth-
ically wrong. 60 Because the EI S answered non e o f these problem s wit h bal -
ancing o r justifying apparent environmenta l injustices, it appears that the EIS
has violate d bot h distributiv e and participativ e justice. I t ha s no t followe d
the PPFPE.

Objections and Replies: An Environmentally Just
Energy Policy

One objectio n t o the clai m tha t the attempte d siting of the CE C is unethica l
because i t violates environmenta l justic e i s that th e plan t ha s t o be locate d
somewhere. Accordin g t o thi s objection , it i s bette r t o pu t i t wher e i t wil l
help th e economy. 61 Ther e ar e at least two problems , however , with thi s re -
sponse. (1 ) It assumes tha t th e plan t i s needed. (2 ) It assumes tha t the facility
will help the economy. Eve n if both assumptions were true , it is not clear that
they woul d offse t th e problem s alread y mentioned with consen t an d envi -
ronmental justice . Nevertheless, both of these assumptions are questionable.

First, there ar e good reason s t o think tha t (l ) i s fals e an d tha t th e LE S in-
stallation wa s no t an d i s not needed . As previously discussed. LES officials
argue tha t there i s a need fo r the facility. 62 Bu t although the y claim that thei r
plant woul d b e a  complementar y supplie r o f enriched uranium , siting th e
CEC would arguabl y run counte r to the U.S . government's respons e t o cur -
rent enrichmen t problems. 63 Fo r example, both the DO E and America n tax -
payers currentl y fac e th e enormou s costs of future decontaminatio n and de -
commissioning o f ol d enrichmen t fac i l i t i e s , environmenta l restoration o f
plant sites , an d ne w technolog y deploymen t relate d t o uraniu m enrich -
ment.64 The EIS says tha t th e proposed Louisian a facility woul d be in direct
competition wit h DOE suppliers.65 It is questionable whether suc h domestic
competition woul d hel p th e United State s solve its enrichment problem s be-
cause competition fro m the LE S facility would tak e customers away fro m th e
DOE, and thi s coul d hinde r th e DOE' s ability t o handle futur e expense s re -
lated to U.S. enrichment needs .

Furthermore, th e curren t U.S. enrichment strategy , which includes priva -
tizing the United State s Enrichmen t Corporatio n and developin g more cost-
efficient technology , arguabl y would eliminat e th e nee d fo r th e propose d
LES facility. 66 Th e DO E is committe d to th e Uranium-Atomi c Vapor Lase r
Isotope Separatio n (U-AVLIS ) process , a  mean s o f enrichin g uranium a t a
cost tha t i s 5 0 percent lowe r tha n any othe r enrichment process, includin g

84 Environmental Justice



the centrifuge technology to be used at the proposed CEC.67 Experts indicate
that the new technology ca n be put i n operatio n shortly , and i n facilitie s
whose productio n wil l b e muc h greate r than tha t o f the propose d CEC. 68

Moreover, accordin g to th e EIS , "in 1993 , th e U.S . and Russi a reached a n
agreement whic h provide s fo r the U.S . to buy Russia n uranium"; th e ura -
nium fro m dismantle d Russian nuclear weapons will suppl y more than "50
percent o f projected U.S. demand" durin g the firs t 15 years of the propose d
CEC operation.69 Give n these U.S . strategies for addressing current enrich -
ment problems , it i s very uncertain whether ther e would b e a need fo r the
proposed CEC facility.

Moreover, the EIS does not show that there is a need fo r the LES plant be-
cause the EI S adequately discusse s neither the statu s o f the U.S . nuclear
power industry nor U.S . policy regarding the industry . The justificatio n fo r
building any enrichment facilit y seems to depend in part on the existence of
a healthy nuclear industry. According to the EIS, LES projected that U.S. re-
quirements fo r enrichment service s would begin to increase significantl y i n
the yea r 2000.70 However, despite the desir e o f the Bus h administration t o
build more nuclear reactors, this projected increase is doubtful fo r many rea-
sons. For one thing, the nuclear industry in the United States has been in a
state of severe decline since the 1970s. 71 The cessation and eventual cancel-
lation o f all orders fo r new commercia l reactors marked th e collaps e of the
nuclear industry. Even industry trade journals denied the reactors were safe,
and only 15 reactors were ordered after 1974 ; all of the latter , including over
one hundre d othe r nuclea r plants , were cancele d o r indefinitely deferred,
even though many were already under construction.72 Furthermore, no util-
ity has ordered a new nuclear plant since 1978. This decline is a far cry fro m
the 1,00 0 U.S. reactors the DOE said would be built by the year 2000. Many
of the approximatel y 11 0 U.S. commercial reactors now existin g (o r under
construction) will have ended their 30-to-40-yea r lifetime by the year 2004—
before the proposed LES facility could be fully operational.

Second, i t i s arguable that, despite th e desir e t o address climat e chang e
and avoid fossil fuels , the present collapsed state of the commercial nuclear
industry will continue fo r the foreseeabl e futur e becaus e many o f the prob-
lems tha t precipitate d th e nuclea r declin e sho w n o sign s o f being solved .
Foremost amon g these problem s ar e public fea r o f the carcinogenic , muta-
genic, and teratogenic hazards of radiation, especially after the Chernobyl ac-
cident, an d increase d cost s o f nuclear energy . These increase d cost s hav e
been brought about by inflation, construction time extensions, and unantici-
pated new regulatory requirements.73 Despite the fac t that nuclear power is
the most heavily subsidized energy technology in the United States , receiv-
ing more than $ 3 billion per year in the for m o f taxpayer subsidies,74 never-
theless it is one of the most expensive energy sources today. By 1993, nuclear
fission-generated electricit y wa s mor e expensive than mos t othe r forms of
electricity generation, including hydroelectric, natural gas, geothermal, bio-
mass, coal , wind, solar thermal with gas backup, and sola r thermal . Even in
1993, onl y sola r photovoltai c was mor e expensive. 75 Whe n on e include s
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total fuel cycl e costs, in 1994 the average cost of nuclear-generated electricit y
in the United States was 13.5 cent s per kilowatt-hour, while the average cos t
of nonnuclea r U.S . electricity wa s 9. 3 cent s pe r kilowatt-hour . Net energ y
costs (delivere d energ y less wha t energ y wa s used o r wasted t o produc e it )
for nuclear ar e also higher than fo r all other form s o f generating electricity.7fi

Once th e enormous subsidies ar e included i n the cos t of nuclear energy, it
is even mor e expensiv e tha n al l othe r form s o f generating electricity . Since
1973, 5 4 percen t o f U.S . energy R  & D monies hav e gone t o nuclear , whil e
only 2 1 percent hav e gon e t o renewabl e energy and conservatio n together.
Even fo r the yea r 1998 , thes e respective figures wer e 3 0 percent an d 2 2 per-
cent. And i f one includes the costs of permanent nuclea r waste disposal , the
only reason atomic power migh t loo k economically attractive is that econo -
mists discount futur e death s and hazard s from th e waste , which mus t be se-
cure fo r roughly a  millio n years. According to thi s discountin g scheme, for
instance, analyst s d o no t includ e the cos t ( X dollars) o f radionuclide con -
tamination of ground water in the futur e o r the cos t (Y dollars) of deaths fro m
waste transport accidents . Instea d the nuclea r benefit-cost analyses includ e
the amoun t that , when investe d at the curren t rate, would give X or Y dollars
in the future. At a standard discount rate of 6 percent, one dollar now woul d
be worth a  million dollar s in only about four hundred years. Thus if one per-
son wil l di e fro m nuclea r waste in fou r hundre d years, that deat h i s repre-
sented in current nuclea r cost-benefi t analyses no t as worth one million dol -
lars, but a s worth on e dollar . It is obvious that, afte r severa l centuries , using
a discount rat e to value nuclear costs and death s effectivel y reduce s them t o
zero. But i f most nuclea r costs wil l occur in th e future , an d i f most of those
costs ar e represented a s zero , then i t i s easy t o see ho w atomi c power erro-
neously ca n be described as inexpensive.77 It is also easy to see how nuclear
waste storage and disposa l arguably is environmentally unjust t o members of
future generations. The same fau l t y economic s are at work in decommission-
ing nuclea r plants . Th e taxpayer s will pa y fo r these costs , and ye t n o suc -
cessful decommissionin g ha s eve r take n place . The decommissionin g ha s
been projected t o cost mor e than the initia l capita l cost o f the plant , already
the highes t o f al l type s o f centra l generatin g facilities. 78 Suc h problemati c
nuclear cost s remai n th e case throughou t the world . Typically the only rea-
son nuclea r power i s viable in France , with the world's larges t nuclear pro-
gram, i s tha t i t need no t compet e on th e ope n market . The Frenc h govern-
ment pav s fo r i t and periodicall y forgives bil l ion s o f dollars i n nuclear-cost
overruns.79 Some developing nations support commercial atomic energy, but
often thi s i s eithe r fo r the prestig e value , fo r the reactor' s contributions to
making nuclear weapons, o r because the nations ignore expensive safety pro-
tections from radionuclides. 80 In any case , it is not possibl e to show tha t nu -
clear energy is currently cost effective , o n the open market , when compared
to other methods o f generating electricity.

Third, nuclear power i s not likely to have a comeback, despite problems of
global warming an d despit e the effort s o f the Bush-Cheney administration in
the United States. There i s massive public opposition to atomic energy, which
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even the General Accounting Office (GAO ) ha s noted.81 The opposition is ev-
ident not only in the failure o f any new nuclear power plant to be ordered in
the United States since 1978, as already noted, but also because no communi-
ties appear to be willing to host either reactors or waste storage facilities. They
fear the increase d risks of a radiological accident. In the stat e of Nevada, the
proposed locatio n o f the world's first high-level nuclear waste repository, 80
percent o f Nevadans, as well a s the stat e government, are opposed to the fa-
cility. They have argued that they are victims of violations of distributive and
participative injustice. They have not been able to participate meaningfully in
the siting, even though they bear disproportionate risks from the facility. As a
result, the federa l governmen t is attempting to forcibly impos e the dump on
the state. 82 A t leas t par t o f the publi c oppositio n t o nuclear energ y i s tha t
many nuclear nations , like the United States , have poor safety records , and
the public has lost trust in them.83 After all, the U.S. government is now liable
for compensatio n t o hundreds o f thousands o f nuclear worker s and atomi c
veterans. These workers and veterans are victims of environmental injustice
because of flagrant violations of safety standards that caused illness and pre -
mature cancers among them. They or their survivors had to wait nearly half a
century fo r compensation, an d th e poo r managemen t i n th e nuclea r safet y
area repeatedly has been noted by the GAO, Congress, and the OTA.84 Nuclear
management, mistrust, and resulting environmental injustice are all the more
troublesome because, for the last half century, government repeatedly assured
workers, soldiers, and the public that nuclear facilities an d tests were harm-
less. In reality, even without any accidents, they were causing 2.4 million ad-
ditional premature cancer deaths worldwide. 85

A fourt h reason tha t nuclear powe r i s not a  desirable energ y technology,
from th e poin t o f view o f environmental justice, is that in mos t nuclear na-
tions o f the world , ther e i s a  government-guaranteed liability limi t fo r nu-
clear industries, i n the event of a major accident . In the United States this li-
ability limit amounts to about $8 billion, or about 1 percent of the total losses
from a  worst-case nuclear accident. 86 Th e main logical problem with the lia-
bility limit is that, if nuclear power is safe, then no liability limit is needed .
But only if it is unsafe is the limit needed. The main ethical problem with the
liability limi t i s tha t i t threaten s th e due-proces s rights o f the minorit y of
people who might be nuclear accident victims. As such it also exposes them
to environmental injustice. 87

Fifth, nuclea r energ y i s a  questionable component o f U.S. energy policy,
with respec t t o environmenta l justice , both becaus e i t impose s mos t of its
costs on future generations, while present generations receive virtually all of
its benefits . N o nation of the world ye t has a  safe an d acceptabl e method of
radioactive waste disposal , and the disposal programs used s o far have been
plagued with numerous safet y problems.88 The disposal problem is particu-
larly onerous because it is difficult t o predict how to safeguard waste fo r the
next millio n years . Any wate r i n th e repositor y would caus e th e wast e t o
leach ou t into the groundwater. Yet the las t ice age, which was followed by
massive flooding, was only several tens of thousands o f years ago.89
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A sixt h difficult y facin g nuclea r energy , fro m th e environmenta l justic e
point o f view, is that the 198 6 Chernoby l nuclea r accident , which so far has
cost about $500 billion , has caused o r will cause approximatel y 450,00 0 pre-
mature fata l cancers . Mos t of these victims are either poor or children, mem-
bers o f minorities unabl e t o receive adequat e medica l attention. 90 Hal f th e
premature fata l cancers caused by this accident will occur outside the former
USSR, an d non e o f th e countrie s whos e farmlands , livestock, milk , an d
health hav e been harme d b y Chernobyl radiation have been compensated. 91

In fact , i n Belarus and Ukraine , up t o 20 percent o f government revenues ar e
still bein g spen t o n th e Chernoby l accident , eve n thoug h ther e ar e inade -
quate monies availabl e for medical care.92

Perhaps mos t important of all, a seventh problem with commercial nuclea r
fission i s that i t is not sustainable. Uranium fuel wil l run out , and radioactiv e
waste wil l increase, if atomic energy continues to be used. Us e of short-term,
nonsustainable technologie s no t onl y impose s disproportionat e pollution,
resource depletion , an d environmenta l injustic e o n futur e generation s bu t
also avoids investment in cleaner, safer , long-term technologies . The costs of
these cleaner technologie s are les s likel y to be borne primarily by poor peo -
ple an d minorities . Instea d o f promoting nonsustainable technologies, pol-
icy-makers should b e working to conserve the 8 4 percent of all commercia l
energy in the United State s that i s wasted and focusin g on renewables having
lower life-cycle costs. Bui ldin g a sustainable, nonnuclear energy policy like-
wise wil l requir e policy-maker s not t o kee p energ y artificiall y cheap , be -
cause suc h pricin g encourages wast e and misuse . Amory Lovins argues that,
if the Unite d State s became serious about energy conservation, it could sav e
$1 trillion per year . But because the Unite d States is not serious, it continues
to tolerate both th e lowest (inflation-adjusted ) ga s prices since 192 0 and th e
lowest energ y efficiencie s fro m coal-fire d an d nuclea r plants . I f al l U.S .
homes ove r the nex t 2 0 years installe d the mos t energy-efficien t light s an d
appliances no w available , this savings would equal the entire energy content
of Alaska's Nort h Slop e oi l fields . I f all U.S . households no w use d the mos t
energy-efficient frost-fre e refrigerato r currentl y available. 18 large electrical-
power plant s coul d close. 93

Given these seven problems wit h commercial atomic energy—the collaps e
of the internationa l nuclea r industry , high costs , public opposition o n safety
and justic e grounds, l iabil i t y l imi ts , wast e disposal , catastrophic accidents ,
and nonsustainability—nuclea r energ y i s no t a  desirabl e futur e energ y
choice. Obviously, however, given problems with climate change, fossi l fuels
likewise ar e no t par t o f a desirabl e futur e energ y plan . The centra l issu e i s
what technologies migh t be more acceptable fro m th e poin t o f view o f envi-
ronmental justice , economics, climate change, and sustainability . Two of the
most prominent option s that come to mind are solar energy and wind energy.
In a classic two-volume study , the OTA argued nearly 20 years ag o that solar
technology was, even a t that time, cost effective fo r the 40 percent of U.S. en-
ergy needs that are low temperature. The OTA authors argued tha t there wer e
neither technical no r economic obstacles , only political ones, to using sola r
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energy energ y fo r these 40 percent of low-temperature needs . They said th e
political obstacles consisted o f large oil, gas, and nuclear interests ' lobbyin g
against solar energy research, development , and tax breaks. They also lobby
against low-interest loans fo r the initial on-sit e solar installations. Although
the low-temperature form s of solar energy have been cost effective an d com-
petitive fo r years, the lobbyin g effort s o f the utilitie s hav e kep t the Unite d
States from promotin g solar energy the way other nations have done. Japan
subsidizes hal f the installation costs of all solar roof collectors, for example,
and German y give s a  6 5 percen t capita l subsid y fo r roo f collectors . Th e
United States , however, continues to give the bulk of its energy subsidies to
nonsustainable nuclear , oil, and coal utilities. 94

Another sustainabl e an d economica l energ y technology i s wind power .
The DOE , a pronuclear governmen t agency , point s ou t tha t win d powe r i s
free, nonpolluting , and renewable . Althoug h its initial-installation cost s are
higher, says the DOE, its life-cycle cost s are comparable to those of existing
forms o f electricity generation. Th e reaso n i s tha t win d powe r ha s n o fue l
costs, only minimal operating costs , and a  98 percent reliabilit y factor . Th e
DOE also notes that wind power gives more jobs per dollar invested than any
other energy technology; wind powe r gives more than five times more jobs,
per dolla r invested, than coal or nuclear power . In Texas, the DOE confirms
that wind power costs as little as 3.9 cents per kilowatt-hour (kwh ) as com-
pared to 5 cents per kwh in the Pacific Northwest. In most areas of the United
States, local utilities ar e required t o buy the excess power generated by peo-
ple who install wind technology. 95

Because th e Unite d State s ha s bee n subsidizin g nonrenewabl e energ y
technologies, other nations have taken the lead in developing and marketing
wind technology. Although wind energy use grew more than 30 percent dur -
ing eac h year o f the 1990s , virtuall y al l o f this growt h has bee n i n Europe.
Denmark, for example, began promoting wind technology in order to reduce
its dependence o n foreign energ y suppliers, an d wind now supplie s 13 per-
cent of the country's electricity . Denmark's cutting-edge wind technology in-
dustry supplies 6 0 percent of global wind turbine exports.96 Instead of giving
large oil and gas company subsidies , as the United States does, in 1979 Den-
mark began giving a 30 percent tax deduction to those who used wind tech-
nology. Sinc e 1992 , Denmark has give n a  5 0 percen t subsid y t o thos e in -
stalling ne w cogeneratio n equipment . (Cogeneratio n i s simultaneousl y
produced electricity , heating, and coolin g in a single process, such a s using
waste hea t fro m industr y t o generat e electricity . Cogeneration' s efficienc y
normally exceeds 70 percent, more than double that of other power sources.)
Currently cogeneration supplies 4 0 percent of Denmark's energy. By 2010 all
Danish electricit y i s expected t o be fro m win d o r cogeneration. The ke y to
the Danis h succes s story , accordin g t o experts , i s t o subsidiz e renewabl e
technologies tha t giv e energy independence an d to stop subsidizing nonre -
newable and dirty energy technologies. 97

For an environmentally jus t transportation policy, one not tied to subsidiz-
ing nonrenewable technologies, like oil and gas, experts have recommende d
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a number o f strategies. Thes e include promoting th e fue l cell , the successor
to the combustio n engine . Th e fue l cel l ca n be used t o generate electricit y
from hydrogen , bu t with fewer carbo n emissions . Othe r strategie s fo r devel-
oping mor e sustainabl e transportatio n technologie s includ e subsidizin g
mass transit and use of bicycles, banning private autos in city centers, raising
the variabl e cos t of operating cars , and taxin g air travel more heavily . One of
the most important keys t o sustainable transport technologies is eliminating
large campaig n contribution s fro m veste d interests . Nonsustainabl e energ y
companies mak e million s o f dollars o f contributions that ofte n functio n a s
policy bribes t o the candidate s to whom the y ar e given. Such contribution s
may encourage the billions of dollars spent annually for tax breaks to oil, nu-
clear, and coa l companies, and the y accelerate depletion of nonrenewable re -
sources like oil. Currently in the United States, taxpayer subsidies provide 7
dollars fo r the aut o oi l industry for every dollar spen t on subsidies fo r mass
transit. B y reforming suc h subsidies , governmen t coul d no t onl y provid e
more diversifie d an d accessibl e transportatio n option s bu t als o addres s
global warming. 98

Once on e examines a  variety of lower-cost, renewable energy technologies,
like thos e jus t surveyed , i t becomes puzzlin g t o kno w ho w th e DO E could
have supporte d th e Claiborn e Enrichment Center. The nuclea r fue l cycle , of
which it would be a part, seems to promote both environmental injustice and
uneconomical energ y policies. Even uti l i ty official s believ e that many o f the
difficulties tha t le d to the problem s besetting the nuclea r industr y wil l per -
sist." Strong public opposition and high financial risks for utilities are likely
to continue , fo r al l th e reason s alread y noted. 100 Becaus e o f the depresse d
U.S. nuclea r industry , i t i s questionable whether ther e i s a  real nee d i n th e
United States for the proposed LES enrichment facility . An d i f not, then i t is
questionable whethe r i t would help the economy.

Objections and Replies: No Economic Need for the Plant

A second set of problems with the objection that the Claiborne plant has to be
sited somewhere , an d i t is better to put i t where i t will help th e economy, i s
that many o f the allege d economic benefits of the propose d facilit y ar e ques -
tionable. Fo r example , th e draf t EI S asserts (withou t evidence an d withou t
any quantification) that "for CEC most goods and services (excluding the cen-
trifuges an d relate d extremel y specialize d equipment ) can probably be pro-
cured within th e state." 101 However , if builders o f the facility guaranteed tha t
particular amount s of specific kinds o f goods and service s would be obtained
within the state , then i t would b e reasonable t o claim these good s an d serv -
ices a s par t o f the benefit s of the plant . Otherwise suc h benefit s would b e
purely hypothetical . Th e EIS also assumes tha t benefit s would flow to com-
munities durin g th e entir e lif e o f the facility , eve n though , a s alread y dis -
cussed, the U.S. commercial nuclea r program actually came to a standstill i n
the middl e 1970s . I f most U.S . reactors will have ended thei r useful lives by
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the time tha t th e propose d CEC facility coul d open , then i t is questionabl e
whether many U.S. economic benefits will flow fro m the plant .

Apart from alleged primary economic consequences, many of the claime d
secondary economi c benefit s derivin g fro m th e propose d facilit y als o ar e
questionable. Fo r instance , th e EI S claims tha t man y benefit s woul d aris e
from the wages and construction that would be associated with the plant, as
a result of more money being pumped into the community. This assumption
about multiplication o f secondary economic benefits ma y be invalid , how -
ever, for at least four reasons . (1 ) Most of the facility-relate d benefit s woul d
go to the middle, and not lower, economic classes. (2) Crime would increas e
as a result of the plant . (3) Drug trafficking would increase. And (4 ) property
values would increase , but no t i n area s affected b y drug s an d crime . If the
economic benefits o f the LE S facility would caus e greater social inequities,
more dru g trafficking , an d greate r crime, however, then th e "hidde n econ -
omy" o f the underworl d migh t diver t potentia l secondar y benefit s o f th e
plant int o crime-related activities rather tha n int o strengthenin g th e econ -
omy. In other words, if the regional economic infrastructure associate d with
the proposed facility could not utilize the secondary economic benefits asso -
ciated wit h ne w constructio n and highe r employmen t from the CEC , then
criminal networks could diver t these monies to create secondary economic
burdens. Meanwhile , th e plan t coul d exacerbat e problems , such a s crime,
that would require explicit and increased government expenditures for items
like police and fire protection. Becaus e the EI S never quantifie s and price s
the additional and serious costs brought about by drug trafficking, increase d
crime, exacerbated inequalities , and s o on, i t is clear that i t underestimates
the negative social impacts associated wit h th e proposed facilit y an d over -
estimates allege d secondar y economi c benefits . Indeed , th e facilit y likel y
would caus e a n excess o f secondary economic burdens. Bu t if so, then eco-
nomics probably cannot offset threats to free informed consent and equity.102

A second objectio n to the claim (tha t the proposed CEC siting violates free
informed consen t an d environmenta l justice ) coul d b e tha t achievin g th e
greater good for society requires som e people t o bear greater burdens tha n
others. This objection is that because perfect equality and ful l consen t is im-
possible, the greater good might justify building the CEC.103 This objection ,
of course , assume s tha t on e ca n justif y inequalitie s an d threat s t o fre e in -
formed consen t whenever the y are necessary for achieving the greatest soci-
etal good overall . But as I argued in chapter 2 , all justifications fo r unequa l
treatment must be based on morally relevant considerations, if they are to be
acceptable. I f all humans have equal rights an d equa l dignity , then peopl e
ought to respect others ' mora l autonomy. Such respect mean s treating them
as ends i n themselves an d neve r merely as means to the end s o f others. To
impose involuntary , uncompensated , avoidabl e inequalitie s o n innocen t
people, eve n thoug h th e impositio n doe s no t resul t i n greate r long-ter m
equality among people, is to treat some individuals merel y as means to the
ends of others.104 As chapter 2  argued, one can justify such inequalities onl y
if one can show that they eventually lead to greater equality. But if so, then

African Americans, LULUs, and Free Informed Consent 91



this secon d objectio n is wrong i n presupposing tha t inequalities alway s are
acceptable i f their proponent s appea l to "the greate r good."

Even i f the proposed facilit y woul d lea d t o greater overall economic good,
this goo d arguably would no t justify th e inequalities resultin g fro m th e pro -
posed LES facility because i t is unlikely that all the inequalitie s an d negative
consequences eventuall y would lea d t o greater equality . As already argued
in chapte r 2, members o f the communitie s hosting the facilit y woul d bear a
disproportionate shar e o f the socioeconomi c an d environmenta l burdens .
Because th e plan t woul d exacerbat e inequalitie s and becaus e th e poor , un -
like higher-income groups, do not enjoy the benefits o f economic growth, the
proposed sitin g o f the CE C is not likel y to promot e greater equality . There-
fore, allegedly maximizing the overall good is unlikely to justify the involun-
tary, uncompensated inequalitie s resulting from th e LES plant and th e viola-
tions o f free informe d consent.

Postscript

In thi s chapte r I  have argue d tha t th e ethica l assumption s underlyin g th e
NRC's environmenta l impac t statemen t fo r the propose d Louisian a enrich -
ment center are seriously flawe d i n several respects . (1 ) The selectio n o f the
Center Springs/Forest Grov e site would violate prima facie norms for free in -
formed consen t an d therefor e fo r participative justice. Moreover , (2 ) LES's
procedures o f communit y solicitatio n violate d actua l norm s fo r fre e in -
formed consent . (3 ) Because socioeconomi c an d environmenta l impact s a t
the sit e almos t certainl y woul d violat e principle s o f distributiv e justice ,
greater-good consideration s ar e unlikel y to offse t thes e violation s of free in -
formed consent . (4 ) Because the propose d sitin g would violate norms o f dis-
tributive an d participator y justice, i t would be unethica l and woul d violat e
the PPFPE. Because poor, minority members of the community, without thei r
consent, woul d bea r a  disproportionate share o f the burden s resultin g fro m
the CEC, the siting would be a case o f environmental racism or classism .

Also I  have answere d possibl e objection s to the conclusio n tha t th e CEC
siting woul d b e unethical . On e objectio n i s tha t th e plan t ha s t o b e site d
somewhere, an d i t is better to put i t where i t will help the economy. This re-
sponse fails because i t makes two questionable assumptions: (1) the plan t i s
needed; (2 ) the plan t wil l help th e economy . Neither assumption is correct,
in large part because commercia l nuclear energy is not likely to overcome its
current economi c collapse . In addition , atomic power i s not acceptable , as
part o f a future energy plan, in term s of environmental waste. A second ob -
jection t o these argument s agains t siting the CEC is that the greate r good re-
quires tha t some people mus t bear greater burdens than others, because per-
fect consen t an d perfec t equality are impossible . This secon d objectio n als o
relies o n a  false assumption, that avoidabl e inequalities are justifie d when -
ever they merely are said to be necessary for achieving the greatest good over-
all. On the contrary I have argued tha t suc h inequalitie s are not ethically jus-
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tifiable whe n the y ar e involuntaril y imposed , avoidable , an d uncompen -
sated and when they treat people merely as means to the ends of others. And
if not, there ar e few grounds fo r believing that they can lead to some greater
good that might compensate fo r violations of free informed consent.

Apart from whethe r thi s chapter's arguments are correct, in 1998 the NRG
terminated th e LE S request fo r th e CEC . In thu s stoppin g th e propose d
Louisiana uraniu m enrichmen t facility , th e NR C was force d t o gran t th e
United States its first major environmenta l justice victory.105 The arguments
in this chapte r were some of those I put befor e the NR C at the request o f the
Forest Grove and Center Springs communities.
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5 Equity and Duties to Future Generations

The Case  of Yucca  Mountain

Nuclear proponen t Alvi n Weinber g describe d th e proble m o f radioactive
wastes as a "Faustian bargain." In return for the present benefits of atomic en-
ergy, we in this generation must expor t the risk s of nuclear wast e t o futur e
generations.1 Thes e future peopl e are likely to be radiological victims of en-
vironmental injustice . Ho w ca n w e protec t them ? Sinc e w e alread y hav e
made th e Faustian bargain , we canno t tur n back ; we canno t avoi d dealin g
with radioactiv e wast e alread y generated. Bu t is permanent, geologica l dis -
posal of high-level nuclear waste (spen t fuel fro m reactors and residues fro m
reprocessing) our best option? The U.S. National Research Council of the Na-
tional Academy of Sciences (NAS ) affirmed i n 199 0 tha t "ther e i s a  strong
worldwide consensu s tha t the best, safest, long-term option for dealing wit h
HLW [high-leve l waste ] is geological isolation."2 A s this statement reveals ,
arguments fo r permanent disposa l o f the wast e ofte n com e dow n t o safety .
This chapter argues, however, that we also need to ask "How safe is equitable
enough?" and "Ho w safe i s fair enough?" 3

Overview

As I argued in chapte r 2 , one important reaso n that environmenta l injustice
is wron g i s tha t i t violate s th e principl e o f prim a faci e politica l equit y
(PPFPE), including it s components o f distributive and participativ e justice .
Often on e violate s th e PPFP E by treating people i n differen t locale s differ -
ently but having no morally relevant grounds for the discrimination. Chapte r
4 provided a good example o f how geographical inequality cause d violation s
of the PPFPE in Louisiana . This chapter show s ho w temporal  inequalities ,
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treating members o f other generations differently, bu t having no morally rel-
evant ground s fo r doing so , als o ca n caus e violation s of the PPFPE . I n thi s
chapter I  argue tha t suc h tempora l inequalitie s ar e ope n t o criticis m o n a t
least tw o grounds . First , the y ofte n sanctio n usin g members o f som e geo -
graphical o r tempora l minorit y wh o ar e mos t a t ris k s o a s t o benefi t a n
alleged majority . Second , the y frequentl y sanction usin g som e peopl e a s
means t o th e end s o f others.4 Th e proble m of tempora l inequality is espe -
cially apparent i n the case of nuclear waste policy because it is premised o n
the knowledge that complete, perpetual containment of the waste will not be
achieved.5 Expert s freel y admi t tha t th e canister s will remain intac t only for
several hundre d year s and tha t no significan t level s of waste probably will
escape fo r several generations. 6 A s a  consequence, permanent disposa l bur-
dens members o f future generations with the greatest health and safet y risks .
In thi s chapte r I  argue that , because i t places the greates t burdens on futur e
victims, permanent disposa l impl i c i t l y sanction s an inequitabl e risk distri-
bution. 1  also argue that because there are no morally compelling grounds for
this violation o f the. PPFPE, the, temporal inequali t y i s an instanc e of envi-
ronmental injustice .

Prima Facie Arguments for Equal Treatment

Most moral philosopher s hav e argued that it is ethically unacceptable t o use
other persons a s means to one's ends; I will no t repeat thei r reasoning here.7'

And, a s I  argued i n chapte r 2 , there als o are good ground s for believing tha t
all people ough t t o receive prima facie equa l treatment with respect t o socie -
tal risk, equal consideratio n o f their interests, according to the PPFPE. As al-
ready discusse d in chapter 2 . some o f these reason s ar e that the compariso n
class, all humans, hav e the same capacity fo r a happy life; 8 free , informed, ra-
tional peopl e would probabl y agre e to equa l right s o r equal protection; 9 al l
schemes involvin g consistency , justice , fairness , rights, and autonom y pre -
suppose such equality;10 and la w presupposes equalit y of rights.11 In chapte r
2 I  also argued tha t al l person s i n al l generations hav e an equal , prima faci e
right t o lif e an d therefor e t o bodil y security , as th e mos t basi c o f huma n
rights. An d i f so , the n allowin g on e grou p o f person s t o b e pu t a t greate r
risk—without adequat e compensatio n an d fo r n o overriding , morally rele-
vant reason—amounts to violating rights to life and t o bodily security. This is
why justice , at it s mos t fundamenta l level , i s fairness. 12 O f course, as men -
tioned i n chapte r 2 , equal treatmen t of all persons , i n th e nam e o f fairness,
does not mean the same treatment but rather treatment that is proportional to
their merit s or to the strengt h of their claims. As 1  explained in chapter 2 , fac-
tors suc h as merit , compensation , o r special need s ma y justif y treatin g per-
sons differently but equally. 13 In other words, although there is no ethical re-
quirement alway s t o trea t everyon e th e same , on e need s t o hav e relevant
moral grounds fo r treating persons differently. 14
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Utilitarian Objections

Proponents o f permanen t geologica l disposa l migh t argue , however , tha t
there are relevant moral grounds fo r treating present and futur e persons dif-
ferently. They might claim that utility, efficiency, o r the greater good requires
building permanent geological-repositories. In response to this objection, the
chapter argues that there do not appear to be relevant moral grounds for treat-
ing present and future persons differently with respect to risk. One reason for
denying the legitimacy of this discrimination i s that, if we accept the PPFPE,
as discussed i n chapte r 2 , then equa l treatment o f persons an d generation s
requires no justification; i t is presumed defensible . Only unequal treatment
of differen t generation s o r communities requires defense. 15 Therefore , i f we
accept the PPFPE , the burden o f proof i s on the person wh o wishes to dis-
criminate. Indeed, the NAS affirmed a n even stronger position regarding our
duties to futur e generations : "Moral intuition tell s u s tha t ou r descendant s
deserve a world that we have tried to make better."16

In response , proponents o f utilitarian distribution s o f radioactive wast e
risk could claim that nuclear generation of electricity benefits everyone, even
future generations . They also could respond that commercial nuclear power,
with it s by-produc t o f spent fuel , serve s a  higher good , economic welfare ,
that makes everyone better off , eve n members of future generations . For ex-
ample, they migh t argue that nuclea r electricit y and th e generatio n o f rad-
waste have prevented furthe r us e o f nonrenewable resources , such as fossi l
fuels. O r the y migh t respon d tha t nuclea r electricity , with it s associate d
waste, has prevented a significant amount of global warming that would have
been cause d by ou r usin g coa l instead o f nuclear power . A s a result , they
might argue that nuclear fission and it s wastes benefit futur e persons as well
as present one s an d tha t imposin g risks o n th e futur e i s a  justifiable "dis -
crimination" and therefore not inequitable. 17

There ar e a t leas t tw o problems , however , with th e claim s tha t nuclea r
electricity and it s associated wastes will benefit futur e person s and that per-
manent geological disposal o f the wastes would not impose inequitable bur-
dens on distant generations. One problem is that, even on narrow economic
criteria, the cost s of nuclear electricit y and permanen t disposa l excee d th e
benefits, provided that members of all generations are treated equitably, and
provided tha t w e do not discoun t futur e death s fro m th e facility . Th e cost s
exceed th e benefit s because economist s believe tha t futur e generation s do
not benefi t significantly from nuclea r power . A s I argued i n chapte r 4 , on e
must discoun t futur e death s fro m radwast e disposa l i n orde r to sho w tha t
nuclear benefits exceed the costs. And as Derek Parfit points out, discounting
makes even future catastrophe s "morally trivial." At a discount rate of 5 per-
cent, one death next year counts for more than a  billion death s in five hun-
dred years. Hence nuclear electricity and permanent disposa l are cost effec -
tive only for members of present generations, if at all, and onl y if we d o no t
treat future death s the same as those of present persons.18
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Even if one believes that future generations have received a s many benefits
from nuclea r technolog y as present person s have , and eve n i f one claims tha t
the overal l benefit s o f nuclear fissio n an d permanen t radwast e storag e ar e
worth th e risks, 19 thes e tw o admission s woul d no t resolv e th e potentia l
environmental injustic e with respec t t o future generations. The inequit y re-
mains, despite these two admissions, because regardles s of the equity of ben-
efit distribution , futur e generation s will bear extraordinaril y disproportion -
ate risks  fro m permanen t geologica l disposal. Even i f the benefit s are worth
the risks, unless there are reasons to the contrary, the PPFPE dictates that nu-
clear-related risk s nee d t o be distribute d equitably . Permanen t repositories
do no t distribut e the risks equitabl y across generations, in par t becaus e th e
waste wil l no t be monitored an d wil l leak . Indeed, alternative technologies
for nuclea r waste , such a s monitored, retrievable storage , may b e preferable
to permanent disposal , at least with respect to environmental justice. 20

A second reaso n th e alleged benefits—received b y future generations fro m
nuclear fission—do not resolv e potential environmental justice problems is
that permanent repositories do not serve the overal l interests of everyone in
an equa l way , eve n thoug h the y d o brin g man y benefits . A s chapte r 2  ex-
plained, fo r a utilitarian decision to be t ru l y successful in serving the overal l
interests o f everyone, i t mus t b e "require d for the promotio n of equality i n
the lon g run. " An y othe r interpretatio n of "servin g th e overal l interest "
would b e open t o the charge that i t was buil t on usin g some humans (futur e
persons) a s means to the ends of others (present persons) rather than treating
them a s end s i n themselves. 21 Therefore, w e mus t as k whethe r suppose d
utilitarian decisions, such as building permanent repositories, would lead to
the promotion of equality in the lon g run.

Given the histor y of technology and environmenta l welfare, ther e i s little
basis fo r believing tha t efficienc y o r utilitaria n polic y judgments will hel p
promote a  more equitable distribution of wealth an d therefor e more political
equality. As I explained i n chapter 2 , for example, although there has been an
absolute increas e i n th e standar d of livin g i n th e Unite d States i n thi s cen-
tury, wealt h distributio n ha s no t becom e mor e equitable . And i f not , then
economic and technologica l growth , coupled with efficiency o r utility in the
form o f inequity o f risk abatement , probably have no t promote d economi c
equality. As I argued i n chapte r 2 , because of the clos e relationship betwee n
wealth an d th e abilit y to utiliz e equal opportunit ies, i t i s unlikely that effi -
ciency, economic expansion , and u t i l i t y have promoted equal political treat-
ment. I f anything, the y probably have made inequitie s even worse. 22 More -
over, as chapter 2  already noted , most environmental policies, including risk
policies, distribut e the costs of controls in a regressive pattern.23 and on e has
lower risk s an d environmenta l qualit y only i f one ca n pa y fo r them. 24 Fo r
both these reasons , i t is doubtful tha t supposed utili taria n risk distributions,
as a  resul t o f a  permanen t geologica l repository, will help promot e overall
political equality .

Even i f there ar e n o morally  relevan t justifications fo r the allegedl y utili-
tarian risk judgment s presupposed b y policies favoring permanent radwast e
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disposal, people might object that there are practical justification s for the in-
equity. They might object , for example, that imposing a greater radwaste risk
on futur e generation s i s justifie d becaus e permanen t disposa l i s safe r tha n
any other means o f dealing with the waste. After all , the 199 9 draf t environ -
mental impac t statemen t fo r th e firs t permanen t U.S . repository , a t Yucc a
Mountain, Nevada, alleged that the environmental impacts associated with it
would be small, including cumulative impacts.25 The safety claim in the EIS,
however, doe s no t provid e a  compellin g argumen t fo r defendin g th e in -
equities associate d wit h permanent geologica l disposal, becaus e severa l of
its underlyin g assumption s ar e highl y questionable . Permanen t disposa l
may not be safer than other means of dealing with radwaste because there are
so man y uncertaintie s associate d wit h predictin g futur e events . Eve n th e
1999 draft EIS admitted that future climate at the repository, warm upwelling
water, futur e hydrographi c yield , groundwate r migration , and futur e per -
formance o f the repositor y were uncertain. 26 Th e draf t EI S also di d no t at -
tempt even to predict future huma n intrusion into the site because, like the
NAS, i t said such million-year predictions were impossible.27 As a result, the
EIS peer revie w committe e said th e EI S had no t provide d informatio n re -
quested by Congress about probable behavior a t the repository.28 And i f not,
then ther e i s littl e reaso n t o believ e tha t geologica l disposal i s safe r tha n
other methods o f waste management. It may well be safer fo r several genera-
tions, bu t i f this i s th e argument , the n i t beg s th e ver y questio n a t issue,
namely, whether inequitabl e risk distribution s ar e justifie d b y overal l con-
siderations o f safety . On e coul d alway s ask : "Safe r fo r whom? " "Safe r fo r
which generation?"

Of course, nuclear waste does seem to be safer fro m hazards such as terror-
ist attack s when i t is dee p undergroun d rathe r tha n store d an d monitore d
above ground. Unfortunately, th e ris k o f leakage increases wit h permanen t
disposal. An d i f so, the safet y argumen t fo r permanent wast e disposa l i s at
best an argument for trading one risk (terrorism) for another (leakage) . It also
is no t obviou s tha t permanen t disposa l i s safe r tha n monitored , above -
ground storage, both because permanen t repository waste will not be moni-
tored and because it will be retrievable only for the first 50 years. Moreover,
most countries are currently pursuing a  policy o f long-term (30 to 50 years)
interim storage . I f above-groun d storag e wer e extraordinaril y risky , com -
pared to geological disposal, then presumably most countries would now be
storing their radwastes in permanent geological repositories.

Another reason tha t ther e d o not appea r t o be relevant practical grounds
for imposin g different radwast e risks o n presen t an d futur e person s i s that
we already recogniz e the importanc e of equity in risk distribution . Indeed,
the U.S. government alread y has accepted laws to compensate person s an d
regions tha t bear a  higher ris k a s a  result o f permanent radwaste disposal .
The government recognizes the principle tha t persons an d regions ough t to
be treated equall y and that , i f they ar e not , then they ough t t o be compen-
sated. For example, extensive 1987 amendments to the Nuclear Waste Policy
Act o f 1982 authorize d compensatin g a  U.S . state , locality , or Indian trib e
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willing to accept either a monitored retrievable storage facility (MRS) for rad-
waste o r a permanent geologica l repository. According to the benefit s provi-
sion o f the 198 7 Amendments , annual payment s to the locale hosting suc h a
facility could range from $ 5 million to $20 million, payable on execution of a
benefits agreement. 29 The existenc e o f such compensatio n scheme s i n cur -
rent U.S. law dealing with high-leve l radioactive waste indicates that we as a
society recognize the importance of environmental justice. We recognize that
Nevadans, for example, ought to be compensated by the citizens o f the rest of
the countr y if the stat e agrees to take on the burden of disposing o f spent re -
actor fuel . I f we recognize the requirements of the PPFPE and environmenta l
justice, however , the n w e ough t to b e consisten t and recogniz e th e impor -
tance of temporal o r intergenerationa l equality . Moreover , recognizing inter-
generational equalit y would lea d t o the consequenc e that we ough t not im-
pose highe r radwast e risk s o n futur e generation s without bot h discussin g
morally relevan t grounds fo r compensation and compensatin g the m i n full .
We have done neither.

Duties to Future Generations

At this point, proponents o f permanent nuclear wast e repositories might ob-
ject tha t althoug h th e PPFP E and principle s o f equality an d environmenta l
justice are recognized i n curren t law , there are n o comparable principles of
intergenerational equality . They might argue that we have no obvious duties
to members o f future generations. And i f so. objectors might argue that futur e
people canno t b e said to be holders of legal rights , and w e canno t be said t o
have dutie s to them, duties such as avoiding permanent disposal.

Scholars hav e offere d man y reason s fo r attacking duties t o future genera -
tions. Derek Parfit ha s mad e one o f the most famous of such attacks . He calls
it "th e identit y problem." Parfi t say s tha t th e polic y choice s w e mak e no w
not onl y wil l determin e the circumstance s of later individuals but also wil l
alter social patterns, so that different  individual s will come into existence as
a result of different choices . Thus whatever choice we make cannot be said to
harm futur e individuals , o r make them worse off than they might otherwise
be, says Parfit, because differen t choice s will mean that differen t person s will
exist. He concludes tha t whatever our duties toward future generations , they
cannot be justified by appeals to how ou r actions will affec t th e particular in-
dividuals o f later generations.30 Parfit' s argumen t has becom e quit e famous
in th e literatur e o n futur e generations , and man y peopl e hav e take n i t t o
mean tha t futur e individual s can hav e n o mora l ground s fo r complaining
against members o f present generations. They say that those future individu-
als would no t hav e existe d a t all , had presen t person s adopted more desir-
able policies.31 (Parfit , however , denies tha t his argument has caused hi m to
become les s concerne d abou t effect s o n futur e generations. 32 Instead , h e
takes his argument t o show tha t people cannot solve the identity problem by
appeals to people's rights or interests. He claims people need a new theory of
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beneficence t o handl e hi s objections . Althoug h Parfi t admit s h e ha s no t
found suc h a theory, he believes others could do so.)33

Some o f the othe r argument s agains t dutie s t o members o f future genera -
tions are the following . (1) We are unable to predict the course of the futur e
and henc e unable to predict the consequences o f our actions. (2 ) We are un-
able to ensure that the needs or wants of our descendants ca n be met, since
intervening generations might not take account o f them. (3 ) Future person s
are indeterminat e o r unknowable to us a s individuals. (4 ) The existenc e of
future person s is contingent, not actual . (5 ) We are ignorant of the need s o r
desires o f future persons . (6) We are ignorant of the number o f future peopl e
and hence unable to make utility calculations regarding them. (7) We are un-
able to determine whethe r futur e person s wil l shar e ou r socia l ideals o r be
members o f our mora l community . (8 ) We are uncertai n a s t o whethe r w e
share a social contract with future persons, because we have no reciprocal re-
lationship wit h them ; possibly w e ca n affec t thei r welfare , bu t the y cannot
affect ours. 34

In response to the previous arguments against the existence of duties to
members of future generations, philosophers have provided a variety of coun-
terarguments.35 Becaus e a number o f scholars, such as Douglas MacLean,36

have see n th e Parfi t argumen t a s compelling , despit e Parfit' s ow n claim s
about it, it may be most importan t to defuse it . Both Parfi t an d MacLea n ap-
pear to err when they allege that because differen t individual s will come into
being as a result o f different polic y choices in the present , we cannot be said
to harm future persons (o r to make them worse off ) because different choice s
will mean that differen t person s will exist . Our choices, they claim, cannot
make the sam e perso n wors e off ; rather, our choice s wil l caus e a  differen t
person to exist. The main problem with the Parfit and MacLean line of think-
ing is that the identity problem should not matter to the ethical evaluation of
an act , a s Joe l Feinber g an d other s hav e recognized. 37 I f someone i s mur -
dered, fo r example, o r if an innocen t perso n i s killed without provocation ,
we know that the ac t is wrong regardless of the identit y o f the victim. Like -
wise, who the members of future generation s turn ou t to be should no t mat-
ter to the ethical assessment of our acts that will affect them . Those who bear
the consequence s o f our reckles s actions , regardless o f who the y are , hav e
grounds for complaint. For example, if an airplane steward negligently fail s
to clos e the rea r cabi n doo r properly, then person s hur t i n the even t o f de-
pressurization hav e ground s fo r complaint . Indeed , ther e ar e ground s for
complaint eve n if, when the door is improperly shut, we are not certain who
will occupy the plane and what their identities will be.

Another important response to those who argue against duties to members
of futur e generation s i s tha t som e o f the claims—o n which th e argument s
against duties t o future person s are based—are false. I t is false to claim tha t
we cannot predict th e future , althoug h admittedl y many precise aspects of
the future are uncertain. For example, the precise climate and hydrogeology
at Yucca Mountain on e millio n year s fro m no w ar e uncertain. Bu t we ca n
predict, fo r example, tha t futur e person s ar e likel y t o nee d clea n ai r an d
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water. Som e arguments agains t ou r dutie s to members o f future generation s
also fai l because they contradic t ethical principles tha t we already hold. For
example, a s we argued earlier , we believe that murde r is wrong regardles s of
whether the victi m i s knowable to us an individual, o r whether she has th e
same needs and interest s as we. Henc e i f knowing th e victim as an individ -
ual o r knowing he r taste s an d interest s is no t a  necessar y conditio n fo r as-
serting the wrongnes s o f murder, then knowing both these characteristic s i s
likewise no t a  necessary conditio n for condemning environmenta l injustices
affecting member s o f futur e generations. Jus t a s i t i s ethicall y imprope r t o
put a n unknown livin g person i n possible jeopardy, it is ethically improper ,
all thing s bein g equal , to plac e som e unknow n futur e perso n i n possibl e
jeopardy.

One o f the mos t significan t recen t philosophical discussion s o f our dutie s
to members o f future generations is tha t o f the philosophe r Joh n Rawls . He
argues tha t any reasonable person , no t knowin g t o which generation , socia l
class, intelligence bracket , and s o on he belongs, would accept the principl e
of equal apportionment o f risks, resources, an d goods as the distribution tha t
is fair . Althoug h ther e is no tim e t o discuss Rawls's elaborate scheme i n de -
tail, he call s for a redistribution of goods tha t would benefit the leas t well off,
and a t least some commentator s see his views as a corrective to those o f Ben-
tham and t o those emphasizing a  meritocracy and perfectionism. 38 Although
it is not clea r tha t Rawl s succeeds, 39 nevertheless he offers a  vehicle for over-
coming som e o f the natura l inequal i t ies o f birth.40 A t the least , principles of
equality i n the distributio n of opportunity seem i n t u i t i v e l y obvious and fair .
If w e accep t a t leas t thi s principl e of egalitarianism. Rawls say s w e hav e a
threefold task : (1) to preserve the gain s of our civi l izat ion : (2) to maintain in-
tact our just institutions; and (3 ) to hand over to posterity an accumulation of
capital an d technolog y greate r than we received fro m ou r ancestors , so as to
compensate fo r resource deplet ion. 4 1

Less abstrac t an d theoretical , and perhap s mor e successful , than thos e of
John Rawls, Daniel Callahan's argument s for a social contrac t amon g all gen-
erations also ar e quite persuasive.42 Accordin g to Callahan, social contract s
exist eve n whe n ther e i s no prearrange d plan o f explicit reciprocity . In th e
parent-child relationship , says Callahan , ther e i s indee d a  socia l contract ,
but i t i s no t brough t abou t b y reciprocity , each party' s having the abilit y t o
help the other. Rather , he says, the contract arises because one party, the par -
ents, choos e t o accep t a n obligation . Children are no t aske d whethe r the y
wish t o be born, says Callahan, but thei r parents' takin g on the obligation of
children nevertheles s initiate s a  socia l contrac t amon g them . The contrac t
exists, i n part , says Callahan , becaus e the childre n ow e their parents a  deb t
in retur n fo r their life . An d accordin g t o Callahan, the parents ' dut y i s no t
contingent o n the child' s reciprocity. The parents have duties , regardles s of
whether the y ar e eve r reciprocated , regardless o f whether th e childre n are
asked if they wish to be born, and regardless of whether the parents kno w th e
needs o f the children . Likewise , one can argu e tha t member s of present gen -
erations—as recipient s o f benefit s fro m thei r ancestors—have duties t o fu -
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ture persons, regardless of whether or not the future persons are asked if they
wish to receive benefits, regardless o f whether o r not the future person s ca n
reciprocate thei r giving , and regardles s o f the degre e t o which th e presen t
persons kno w th e need s o f future generations . A s Joel Feinberg points out ,
regardless of our ignorance about the needs of future persons , we know tha t
they will have an interest in living space, fertile soil, fresh air , and so on. Be-
cause present persons can affect th e interests of future persons , and because
we have some general ideas about what they will need, he says it is reason-
able t o clai m tha t opportunitie s ough t t o b e distribute d equitably , eve n
across generations. Hence it is reasonable to claim that we have duties to fu-
ture persons. 43

Even skeptics admit that "mos t peopl e would agre e that a  total disregard
for the futur e i s unreasonable." Equall y important, some of our most distin -
guished ethica l thinkers have presente d compellin g cases fo r our duties to
future generations. 44 I n addition , ther e appea r t o b e n o morall y relevan t
grounds for discriminating agains t members of future generations and treat -
ing them unequally. For all these reasons, it makes sense to assume that we
do have duties to future persons, duties to help ensure temporal equality and
environmental justice. And i f so, then the burden o f proof, according to th e
PPFPE and as in all cases of alleged discrimination, is on the person who fa-
vors discrimination, the person who is willing to treat future persons less eq-
uitably than present persons . Bu t what doe s i t mean to treat future person s
less equitably than present persons?

At the simples t level , as Brian Barry point s out, 45 eac h person' s o r each
generation's being treated equitabl y mean s tha t eac h perso n o r generation
will hav e th e sam e opportunit y t o us e resource s (oil , clean air , soil , an d
water) a s another. Eac h perso n deserve s th e sam e opportunity,  rathe r tha n
the same level of resources, because factors like merit and effor t also ought to
determine th e leve l o f one's resources . Fo r example , the leve l o f resources
ought not alway s to be the sam e for all persons if the effor t expende d to ob-
tain the resources is different fo r different persons . Obviously, however, each
person and generation cannot have the same opportunity to use resources if
some of them ar e finit e an d i f people ar e to use the m and leav e the res t for
others. Therefore, equal opportunity to use resources must mean that people
in differen t spatia l an d tempora l groups enjo y th e protectio n o f the PPFP E
and ar e treated equally by virtue o f being compensated fo r the depletio n of
resources, perhap s throug h improve d technology . In othe r words , w e ar e
bound i n equit y to do whatever i s necessary to provide futur e generation s
with the same level of opportunity as they would have had i f we had not de-
pleted som e resources o r polluted thei r environment . Obviously , however,
not al l losses o f opportunity are compensable, so fairness and equity dictate
that one person no t diminis h opportunitie s fo r another in a  way that i s not
compensable. An d determinin g wha t i s compensable , i n a  given case , re -
quires extensive analysis .

In the cas e o f making policy decisions abou t handling radioactiv e waste,
ensuring that future generation s have equal opportunity presumably means
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that the risks impose d o n future people ought to be no greater than those they
otherwise would hav e faced i f no radioactive wastes had been produced. Yet
even th e 199 9 draf t EI S for th e propose d Yucc a Mountai n facilit y admit s
that, as time goe s on , the radiologica l impac t fro m th e facility will continu e
to increase.46 But if no wastes ha d been produced , future persons woul d fac e
no radioactive ris k greater than that of naturally occurring uranium. Indeed ,
the uranium or neutrality criterion i s exactly th e one used in U.S . laws and
regulations.47

Because federal law s and regulation s are based o n the uranium o r neutral-
ity criterion , a n equal-opportunit y criterio n fo r radioactive risks , i t ma y b e
ethically appropriat e fo r repositories. Severa l problem s arise, however, wit h
its application an d interpretation . One difficult y i s that naturall y occurrin g
uranium i s a dangerous material , although no t nearl y as dangerous a s spen t
fuel. Becaus e thos e wh o generat e radioactiv e waste ar e creatin g wore  o f a
dangerous substance , i t i s not clea r that , onc e spen t fue l ha s decaye d t o th e
level a t which i t is like naturall y occurring uranium, the uraniu m criterio n
has been met. I t may not have been satisfied because, as a result of our creat-
ing radwaste , w e impos e a  greate r volume  o f dangerous materia l on futur e
generations. A  second proble m with the uranium, or "neutrality." criterion is
that ther e i s n o guarante e tha t an y repository , including Yucca Mountain,
could mee t it . A s alread y noted , th e draf t EI S admits that Yucc a Mountain
would no t meet thi s criterion . The canisters may be breached, an d the wast e
may leac h ou t lon g before i t decay s t o a  leve l where i t i s n o mor e harmful
than naturall y occurring uranium.

The uranium criterio n also i s questionable because , i n the centurie s prio r
to the tim e tha t the high-leve l nuclea r waste decays t o the leve l of hazard of
uranium, the risk would presumabl y be higher tha n tha t cause d by natural
uranium. Henc e a t leas t thre e difficultie s fac e th e U.S . government's inter -
pretation of the uraniu m o r "neutrality" criterion for equality across genera -
tions, (l ) We would b e imposing a  greater volume of hazardous material , no t
the same amoun t tha t future generations otherwise would have faced. (2) We
cannot reasonabl y guarante e tha t n o repositorie s wil l lea k before th e spen t
fuel ha s becom e onl y a s hazardou s a s naturall y occurrin g uranium . An d
(3) for the firs t severa l hundre d year s o f the repositor y life, th e ris k is clearly
greater than tha t pose d b y natura l u ran ium. Becaus e o f these thre e difficul -
ties wit h th e criterion , futur e generation s clearl y bea r a  disproportionat e
radwaste ris k fro m permanent repositorie s an d wi l l no t receive correspond -
ingly great benefits. And becaus e the risks imposed o n futur e persons by ge-
ological repositories are , at best, highly uncertai n and, at worst, higher tha n
those imposed o n present persons, 48 the y appear greater than th e risk s tha t
future person s otherwise woul d have faced. Moreover , for the reasons give n
earlier i n thi s chapter , ther e d o no t see m t o b e an y morall y compellin g
grounds fo r claiming that future persons woul d b o adequately compensate d
for the inequities associated wit h geologica l repositories. And i f not. perma-
nent disposa l appear s ethicall y unacceptabl e on ground s of environmental
justice.
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Consent and Future Persons

Allegedly permanent storag e of nuclear wast e i s not merely problemati c o n
grounds o f temporal distributive justice. It also is questionable o n grounds of
participative justice, because futur e persons would be unlikely t o consent to
it. As the previous chapter argued , there are a number o f situations i n which
it i s prima faci e doubtfu l that th e criteri a fo r free informe d consent ca n b e
met. Imposing greater risks o n unborn peopl e appear s t o be one such situa -
tion. Members of future generations obviously have no opportunity, in prac-
tice, to consent t o the additional radwast e risk that permanent waste dump s
would impose on them. Moreover, as I argue in this section, there are several
reasons i t is unlikely i n principle tha t future persons would consen t t o such
risks. Yet some for m o f consent, eithe r implici t o r explicit , appear s t o be a
precondition o f both the PPFPE (defended in chapter 2 ) and of most just laws
and policies—indee d a  precondition o f the powe r o f government ove r per-
sons.49 Whe n the delegates to the first Continental Congress met in 1774, for
example, the y affirmed this point: "the inhabitants of the English colonie s in
North America .. .  have the following RIGHTS:. . . life, liberty, and property:
and that they never ceded to any power whatever, a right to dispose of either
without thei r consent."50 When the Congress met 2 years later, members pro-
claimed in the Declaration of Independence tha t

to secure these rights , Governments are instituted among Men, deriving
their jus t powers from the consent o f the governed,—that whenever any
Form of Government becomes destructive o f these ends , it is the Right of
People to alter or abolish it, and to institute ne w Government. 51

Moreover, early in American history, the federa l judiciary, in justifying judi-
cial review of legislation, recognized that consent is required t o abrogate nat-
ural rights, such as the right to life: "There ar e certain vita l principles i n our
free Republican government , which will determine and overrule an apparent
and flagran t abus e of legislative power; a s to authorize manifest injustic e by
positive law. "52

The Founder s als o ma y have recognize d tha t th e dut y t o ensur e fre e in -
formed consent extended eve n to future generations. As Thomas Paine wrote:

Every age and generatio n must be as free to act for itself, in al l cases, as
the age s and generation s which precede d it . The vanity and presump -
tion of governing beyond the grave is the most ridiculous and insolent of
all tyrannies. Ma n has no property in man; neither has any generation a
property in the generations which are to follow.53

Those who favo r permanent , geological disposal o f radioactive waste proba-
bly would agree that government disposal policy ought to be premised on cit-
izen consen t an d th e PPFPE . Afte r all , governmental authority depend s o n
the consen t o f the governed. I n addition, in an ethical sense , no one has the
right to impose a n avoidable and serious risk of harm o n another without his
consent. Therefore, in the cas e o f permanent repositories , supporter s o f the
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facilities likel y woul d giv e tw o supportin g arguments . The y migh t sa y (1)
that future generations have given second-party consent, by virtue of present
persons' actin g a s proxy decision-maker s fo r them, an d (2 ) that servin g th e
common goo d outweigh s consideration s o f whethe r futur e person s hav e
consented t o the radwaste risk. 54

Do either o f these defenses , (1 ) or (2) , justif y ou r failur e t o obtain explicit
informed consen t from futur e peopl e before subjecting them to the increased
risks of permanent radwaste disposal? Earlier in this chapter I  argued against
thesis (2) , showing tha t discriminatio n against member s o f futur e genera -
tions appeare d t o be unjustifie d becaus e ther e wer e no morall y compellin g
grounds fo r treating them unequally . I also argued that utilitarian considera -
tions did no t outweigh th e inequities imposed o n future persons . Henc e the-
sis (2 ) does no t appea r t o provid e grounds for discrimination against futur e
persons.

The more importan t issue , however, is (t ) whethe r on e could reasonabl y
argue tha t second-part y consen t justifie s exposin g future generation s t o th e
greater risks o f a permanent nuclea r wast e facility . Such second-part y con -
sent i s at leas t prim a faci e plausibl e because, i n a  democracy , we recogniz e
that all citizens must make some concessions to one another, to majority rule,
to operat e a  constitutiona l government . At leas t on e o f thes e concession s
could b e tha t ou r representative s can mak e decision s fo r u s an d therefor e
that the representative s of future person s coul d mak e decisions to r them. If
so, perhaps i t is arguable that second-party consent justifies building perma -
nent repositorie s that will affec t futur e persons , just as second-party consent
justifies man y othe r actions that impact our descendants . "There i s no othe r
way to manage a democratic regime;."55 If so, permanent disposal may no t be
an instance of environmental injustice .

In th e cas e o f a permanen t radwast e repositor y there see m t o b e a t leas t
three reasons that future generations ought not be said to have given consen t
via a second party. The first and mos t obvious reason i s that a majority of per-
sons, acros s time, probably does no t suppor t permanen t radwast e disposal .
Yet forgoing explicit consen t and acceptin g the duty to comply with govern-
ment rules and regulations presupposes at least that the rules and regulations
are the product o f authentic and informe d majori t y rule . Of course, a policy's
being sanctione d b y a n authentic : an d informe d majorit y i s no t a  sufficien t
condition fo r th e policy' s being jus t , bu t i t i s arguabl y a necessar y condi-
tion.56 I f so, the next question is whether the policy of employing permanen t
radwaste repositorie s meet s thi s necessar y condi t ion . I s i t a  polic y tha t
would b e sanctioned b y an authentic and informe d majority?

Using permanent radwast e disposal appears to be the policy pursued b y a
minority. It is the policy chosen b y representatives o f the tw o o r three gener-
ations living no w who have benefited from atomi c power an d who se e com-
mercial nuclea r energ y an d wast e disposa l as par t of a cost-effective wa y of
generating electricit y fo r themselves.37 Thes e tw o o r three generation s are
probably a  minority, whereas member s o f future generations—likel y to be af-
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fected by stored waste—may be a "silent majority." Hence it is not clear that
the imposition of permanent disposa l represent s anything but a minority de-
cision based o n relatively short-ter m economi c interests . Indeed , som e au-
thors have argue d that , because o f factors suc h a s the nuclea r proliferatio n
problem, presen t us e o f nuclear electricit y provide s littl e benefi t t o futur e
persons.58 T o the degree that the policy o f permanent disposa l doe s not rep-
resent a decision t o which an authentic, informed majority o f persons, pres-
ent an d future , woul d theoreticall y agree, to that exten t curren t polic y an d
law sanctionin g geologica l repositories d o no t outweig h considerations re -
quiring th e consen t o f future persons . Presumabl y ther e ar e times tha t on e
can dispense wit h explicit consent, but only when the greater good, as recog-
nized b y a n authentic , informe d majority , define s thi s dispensatio n a s a
greater good. For all the reasons already given, it is not clea r that a majority
of persons would suppor t dispensin g wit h informe d consent i n the cas e of
permanent geologica l disposal.

A second reason that future person s probably have not given consent, via
econd parties , to permanen t radwast e disposa l i s tha t eve n a  majorit y o f
:esent people cannot be said to have given any form of consent to geological
isposal. Poll s indicate tha t a  majority believe s tha t radioactiv e waste dis -
osal i s not safe. 59 Indeed, the NIMB Y (No t In My Back Yard) syndrom e i s
rvasive. In Nevada, for example, 80 percent o f the populatio n i s oppose d
a permanent repository in the state.60 If one makes the reasonable assump-

tion tha t th e preference s o f present person s indicat e somethin g abou t th e
preferences of future persons, then this generation's opposition to permanent
disposal i s significant. It provides grounds for arguing that subsequent gen -
erations als o woul d b e likel y t o oppos e i t sinc e the y woul d fac e a n eve n
greater risk from wast e facilities built now.

A third reaso n tha t futur e person s probabl y cannot be said t o have given
consent, via second parties , to permanent radwast e disposa l i s that "puttin g
up with" unjus t o r undesirable policies o r laws is reasonable only if the bur-
den o f injustice i s evenly distributed. As Rawls puts it ,

when they adopt the majority principl e th e parties agree to put up with
unjust law s onl y o n certai n conditions . Roughly speaking, i n th e lon g
run th e burde n o f injustice shoul d b e mor e o r less evenl y distribute d
over differen t group s in the society , and th e hardship o f unjust policie s
should not weigh too heavily in any particular case.61

But as I argued earlier, the burden o f radwaste risk from permanent reposito-
ries is not equitably distributed. Hence one of the apparently necessary con-
ditions fo r affirmin g th e second-part y consen t o f futur e persons—tha t th e
consent is to a scheme tha t evenly distributes societal risks, costs, and bene-
fits—cannot be met. Therefore, because permanen t disposa l represent s nei -
ther a  policy to which a majority o f all persons probabl y would agre e nor a
policy to which presen t person s agre e nor a  policy in terms o f which risk s
and cost s are evenly distributed , futur e person s probabl y canno t be said t o
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have give n implici t politica l consen t t o it . I f they wer e abl e t o ac t i n thei r
own behalf , futur e person s probabl y woul d withhol d consent , perhap s i n
part for these three reasons .

The traditiona l doctrin e o f fre e informe d consent , as employe d i n othe r
cases o f risk, also provide s additiona l reasons fo r claiming tha t futur e per -
sons cannot easil y b e said t o have given consent, via second parties , t o per -
manent nuclea r wast e disposal . As mentioned i n the previou s chapter , th e
term "informe d consent " aros e roughly a decade afte r th e Nurember g trials,
and th e issue of free informe d consent bega n to receive a substantial consid -
eration in the literatur e after 1972 . Very little of this consideration, however ,
has focuse d o n fre e informe d consen t t o technologica l o r environmenta l
risk.62 Mos t o f the discussio n ha s bee n directe d at consen t i n case s o f med-
ical ethics. 63 The mai n motive  behind interes t i n fre e informe d consen t ap -
pears t o have been reductio n of risk, avoidanc e of unfairness , an d elimina-
tion o f exploitation . Th e mai n justification  fo r supporting the necessit y o f
free informe d consent , however , ha s bee n t o protec t individua l huma n au -
tonomy, to promote beneficence , an d t o curb nonmaleficence. 64

To determin e whethe r fu tur e peopl e affecte d b y a  permanen t radwast e
repository ca n be said t o have given second-party consent to such a facility ,
we mus t kno w exactl y wha t notion s ar e imbedde d i n th e concep t o f "in -
formed consent. " A s I noted i n the previou s chapter, according to historians
of the concept , it is best analyzed as "autonomous authorization" and may be
broken dow n i n term s o f fou r analyt ica l components : disclosure, under -
standing, voluntariness , an d competence . Thi s obligatio n regarding disclo-
sure generally includes fact s tha t the subject s believe are relevan t t o the de -
cision abou t consentin g to a  proposal: informat ion th e professiona l believes
to b e material ; the professional' s recommendation : the purpos e o f seekin g
consent; an d th e natur e of consent as an ac t o f authorization.65 The require -
ment o f disclosure means , at a m i n i m u m, that professional s not withhold in -
formation relevan t t o a  decisio n abou t ris k and . especially , that the y no t
withhold informatio n about areas of uncertainty.

As already mentioned i n chapter 4. understanding , the second elemen t i n
the proces s o f obtaining fre e informe d consent, may be th e mos t important .
In order for subjects to give free informe d consent, professionals have a  duty
to help them overcom e illness , irrationality, immaturity , distorted informa-
tion, or other factors that can l i m i t the i r grasp of the situation. Understandin g
the choice s amon g risk y al ternat ive s can be helped if various options can be
understood i n terms o f projected benefits o r opportunities, as well as risks.66

Voluntariness, or being freo t o act in giving consent, usually means that the
subjects are acting in a way that is free o f manipulation and coercio n b y other
persons. Wheneve r significan t influence is exerted by professionals throug h
their roles , authority, or power , the n consen t i s not trul y voluntary . For ex-
ample, some of the best-known obstacles to voluntariness of consent have in-
volved givin g subject s irresistible offers, suc h a s reward s o f early parole to
prisoners' i n exchange fo r their becoming medical research subjects. Very at-
tractive offers , suc h as extra inonoy . can leave some needy person s "without
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any real choice othe r than to accept the offer."67 Competence , the fourth and
last element o f the proces s of obtaining fre e informe d consent, is the abilit y
to perform a  task. In the case of consent, it is the abilit y to give autonomous
authorization to some act, like building a  repository. Although the notion of
competence i s value-laden, it includes th e ability to make a decision base d
on rational grounds. 68

Given the element s tha t scholar s acknowledg e as necessary for informed
consent—disclosure, understanding , voluntariness , an d competence—i s it
reasonable to claim tha t futur e person s ca n be sai d t o have given a form of
second-party consent t o the risk of permanent radwaste repositories? If one
examines each of the four elements and applies it to the repository issue, the
answer appear s to be no. Even the NAS admitted it is impossible t o projec t
what will happen to a repository a million years into the future.69 As a result,
it is difficult t o believe that the disclosure condition can be met. One cannot
consent to a situation when so many vital safety factor s regarding it are un -
certain. Hence even if one assumes that second-party consent is legitimate in
the case of geological disposal, the scientific uncertaint y about th e relevant
repository risks appears to jeopardize the conditions necessary for disclosure
and therefor e the fre e informe d consen t o f futur e generations . Likewise , if
uncertainty block s condition s necessar y fo r disclosure , i t probabl y als o
blocks condition s necessar y fo r understanding th e situatio n t o which on e
must give or withhold consent. Members of future generations also seem un-
able to meet the condition of voluntariness because they are victims of coer-
cion at its most extreme. It is impossible for our descendants to exercise con-
trol over present persons' making decisions that will affect them. There is no
security bond, no trust to compensate them, on which future people can rely.
As a result, their lack of control is absolute. For all these reasons, it appears
impossible fo r future generations to be said to have given free informe d con-
sent to a permanent radwaste repository.

Even if one responds tha t presen t persons can act as guardians or proxies
for futur e persons and that present persons are not being coerced or manipu-
lated i f they choose the repository , this response i s doubtful . I t is question -
able in part because o f the coerciv e tactics and th e withholding of informa-
tion practice d b y th e DOE . Indeed, eve n th e genera l counse l o f the DOE
noted that the department has acted unlawfully in not carrying out the man-
dates fo r sitin g repositorie s a s specifie d i n th e Nuclea r Wast e Policy Act
(NWPAJ. The NRC, in a  recent position statemen t on radioactive waste dis-
posal, noted that because of such activities , the "DOE lacked credibility" in
the sitin g process.70 A t least i n the Unite d States , eve n th e law s governing
high-level nuclear waste disposa l appear to interfere in part with the volun-
tariness o f the allege d consen t o f present persons . According to th e provi -
sions o f the NWPA , for example, a state or a Native American tribe hosting
a high-leve l radwast e repositor y ca n obtai n million s o f dollars pe r yea r to
compensate it for the socia l cost s of the facility . T o obtain the money , how-
ever, the stat e must waive it s right to veto the repository . Hence the NWP A
requires citizen s livin g nea r a  proposed repositor y eithe r t o "sig n a  blank
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check" in favo r o f the repository o r to forgo reimbursement o f all cost s o f in-
vestigating the site and perhaps legally challenging th e federal government' s
site-selection process . Citizen s hardly ca n claim tha t thei r decisio n abou t a
particular sit e is voluntary.71

It also is questionable whether present people are being coerced or manip-
ulated into consenting to permanent disposa l because of the tactics currently
being practiced by those attempting to build repositories, as they are at Yucca
Mountain, Nevada . Allen Keesler , president o f Florida Powe r an d chai r o f
the utilit y industry's American Committee on Radwast e Disposal, revealed
in a  confidential letter, leaked to the press , som e disturbing information. In
late 1991 h e said that the nuclear utilities in the United States began a $9 mil-
lion "advertising blitz in Nevada designed to overcome its resistance to serv-
ing as the dumping ground for other states' nuclear wastes."72 In his lette r to
other nuclear utility executives, Keesler also revealed that the federa l waste
disposal progra m i s progressin g onl y "because o f the activ e support, guid-
ance, an d involvemen t o f ou r industry " in "re-educating " th e peopl e o f
Nevada. According t o Keesler' s plan , eac h utilit y ownin g a nuclea r uni t i n
the United States would b e assessed $50,00 0 per uni t , per year, for the cost of
the Nevada advertising. For 112 U.S. reactors, this assessment come s to S5.6
million annually . Keesle r called th e campaig n "sensitive, " an d h e "aske d
utility executive s t o kee p i t confidential, " especially becaus e "Keesle r ex-
pects al l cost s fo r the utilit y campaign to b e charged t o |utility ] customers,
not stockholders .73 Give n the nuclea r advertising blitz designed t o chang e
the mind s o f th e 8 0 percen t o f curren t Nevadan s wh o oppos e th e Yucc a
Mountain permanen t nuclea r repository, 74 ther e i s stron g evidenc e o f at -
tempts t o coerce present persons to consent to the disposal. Moreover , with-
out equa l fundin g and educatio n efforts bein g provided on behal f of oppo-
nents of the facility , i t appears highly manipulative for the U.S. public to pay,
involuntarily, for one-sided "information" provided by the nuclear industry.
And i f so, then eve n i f one argue s that presen t individual s are competent to
give second-party consent , on behal f of future persons , t o a permanent geo -
logical repository , one canno t satisf y th e criteri a of disclosure, understand -
ing, and voluntariness. And i f not, second-party consent cannot obviously be
said t o justif y buildin g permanen t repositorie s lik e th e on e propose d a t
Yucca Mountain.

In response to these arguments that a permanent nuclea r repository cannot
satisfy requirement s fo r the fre e informe d consent—even second-part y con -
sent—of future persons, there are likely to be a number o f objections. One ob-
jection is that because future generations will be compensated fo r the risk that
they bear, they would not be treated unfairly, even if they did not give consent
to repositorie s lik e Yucc a Mountain . I n fact , th e objector s claim, th e 198 7
amendments to the Nuclea r Waste Policy Act call for affected state s or Native
American tribes , hosting a permanen t repositor y o r a  monitored retrievabl e
storage facility , t o receiv e payment s rangin g from S 5 million t o $2 0 millio n
per annu m payabl e upo n executio n o f a  benefit s agreement. 75 I n the Yucca
Mountain case , however , th e compensatio n argumen t i s unconvincin g a s
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grounds fo r ignoring consen t t o a  permanent repository . For one thing , th e
compensation migh t compromise the conditions for the voluntariness o f the
consent. (See the preceding discussion.) A second difficulty i s that it is ques-
tionable whether one ought to allow compensation for serious risks to life and
bodily security. Indeed, as I argue i n chapte r 7 , there are a number of telling
arguments against the ethics implicit in the so-called "compensating wage dif-
ferential fo r workers who bear higher occupational risks.76 These objections
likewise raise similar questions about the compensation of future persons.

The most damning repl y to arguments that compensation justifie s impos -
ing highe r radwast e risk s o n futur e generations , however, i s tha t despit e
hefty compensatio n offers , eve n presen t generation s appea r t o be rejectin g
permanent disposal . A s mentioned earlier , 8 0 percent o f Nevadans do no t
want the Yucca Mountain site.77 A 1986 poll showed that a majority of Amer-
icans do not believe that nuclear wast e can be disposed o f safely,78 an d th e
current problem s with sitin g a  disposal facilit y indicat e tha t thi s belie f re -
mains true . Hence i f compensation i s inadequat e grounds fo r present per-
sons to consent to a permanent repository, i t also is likely to be inadequate
grounds fo r futur e person s t o consen t t o a n eve n large r ris k pose d b y th e
same repository.

Another problem wit h compensatin g future generation s i s tha t i t i s im-
possible fo r them t o agree in advanc e t o a n acceptabl e leve l o f compensa-
tion, even assuming it is in principle ethically acceptable. As already men-
tioned, i t i s possible tha t th e leve l o f compensation will no t be acceptable
because it is limited by law. The difficult y her e is both (1 ) that it is impossi-
ble for future generation s to exercise their due-process rights by consenting
to some level o f compensation and (2 ) that i t is unlikely the compensation
will b e adequate , given th e magnitud e o f possible consequence s an d th e
legal limit s se t o n compensation . I f members o f futur e generation s have
been injure d becaus e o f a repository built b y earlie r generations, then th e
problem is not merely that it is impossible for them to collect damages fro m
their ancestors . To deal with thi s difficulty , th e government could se t up a
public trust. Because of current legal restrictions on levels of compensation,
however, it would be impossible to know if the amount o f money were ade-
quate to compensat e futur e person s fo r whatever harm s the y migh t suffe r
because of radioactive contamination. It also would be impossible to know
if future governments would honor such prior compensation agreements. It
would b e impossibl e t o guarantee that the due-proces s an d compensation
rights of future persons would be recognized because, if current residents of
Nevada nea r the propose d Yucc a Mountai n permanen t facilit y woul d no t
consent t o it , regardless o f the leve l o f compensation, then futur e person s
may not do so either. One difficulty with alleging that future persons can be
compensated fo r the repository-related risks that they bear is that at least in
the United States , Canada, and severa l other countries , the la w guarantees
only partial compensation fo r repository-related accidents an d radioactiv e
contamination. I n respons e t o th e states ' recommendatio n fo r unlimited ,
strict liability for any nuclear waste program or incident,79 the DOE position
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has bee n tha t "thes e activitie s shoul d enjo y indemnit y protectio n equiva -
lent to other nuclear programs." Other U.S . nuclear programs , however, cur -
rently hav e a  liabilit y limi t o f jus t ove r $ 7 billion , a limi t tha t i s approxi -
mately 2  percent o f the government-calculate d costs—$35 8 billion—o f the
Chernobyl accident. 80 Becaus e Chernobyl was not a  worst-case accident, fu-
ture accidents a t reactors o r repositories conceivably could run eve n higher .
If compensatio n i s neede d t o offse t th e effect s o f futur e generations ' no t
being abl e t o give free , informe d consen t t o a  proposed radwast e site , then
limiting liability for repository accidents is doubly questionable: first o n th e
grounds o f violating the due-proces s right s of future person s and , second ,
on th e grounds o f not providing adequate compensation for future persons '
forgoing thei r consent.

Perhaps th e most significant objection—to the claim that a permanent geo-
logical repository cannot satisf y th e standard requirements for free informe d
consent—is that the conditions fo r consent, like those for full environmenta l
justice, are rarely mo t i n rea l life . Therefore , according to repository propo -
nents, i t may be inappropriate to hold permanent disposal hostage to condi-
tions fo r consent tha t othe r technologica l activities likewis e cannot satisfy .
Moreover, th e objector s migh t sa y tha t i n man y s i tuat ions , th e standar d fo r
free informe d consen t i s curren t professiona l practice.81 They migh t clai m
that such practice admittedly sanctions many decisions—fo r example , deci -
sions abou t productio n o f toxi c chemicals—tha t will affec t futur e genera -
tions. Accordin g t o th e objectors , i t i s no t clea r tha t facilitie s lik e Yucc a
Mountain presen t mor e o f a n obstacl e fo r fre e informe d consen t tha n d o
some other curren t activities .

To the degre e tha t th e precedin g objection claim s tha t n o consen t an d n o
justice i s perfect, it is correct. However, the objectio n errs both i n affirming
that permanent geologica l repositories are no worse than other situations , in
terms o f fre e informe d consent , an d i n allegin g that "curren t professional
practice" provides an appropriate consent norm for permanent repositories .
The professional-practic e norm i s inadequate , in part , because fo r 60 per -
cent o f states, the curren t nor m is not professiona l practice but th e "reason -
able person" standard. 82This norm asks what a  reasonable person would do
when confronte d with a  situatio n requiring fre e informe d consent. A s al -
ready mentioned , becaus e 8 0 percen t o f Nevadan s opposes th e propose d
Yucca Mountain facility, 83 i t is unlikely that, on the reasonable person stan -
dard, curren t citizens would consent to a permanent repository. Even classi-
cal doctrine s o f implici t consen t woul d requir e tha t i f presen t person s
(proxies for future persons) d o not agre e to the repository , then they canno t
be sai d t o have give n implici t consent t o i t on behal f of future persons. A s
ethical theorist s hav e pointe d out , "it i s not plausibl e to appeal t o implici t
consent t o overrid e curren t expres s refusals." 84 Moreover , actua l o r pre -
dicted futur e consent, according to most scholars , also is not likely to over-
ride the expres s refusal s o f present persons . Futur e consent doe s no t satisf y
the requiremen t fo r fre e informe d consen t because i t doe s no t respec t th e
present autonomy of future persons. 85 "Futur e or retroactive approval is not
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a substitute for the exercis e o f autonomy in giving informed consent o r re-
fusal a t the outset." 86 If it were, then any activity to which present persons
had refuse d consen t coul d simpl y be said to be justified o n the ground s of
future consent , an d th e whol e doctrin e o f fre e informe d consent—i n th e
present—would be undermined.

Repositories like Yucca Mountain also are not likely to provide opportuni-
ties fo r the fre e informe d consent o f future person s becaus e the y concer n
risks that are both significantly greater and substantially more unknown tha n
most othe r situation s involvin g free informe d consent . Obviousl y informa-
tion and consen t need not be perfect, because they cannot be. Nevertheless,
the possibilit y o f free informe d consent diminishe s in proportion as the ac-
tivity in question is more risky or more uncertain. As leading theorists of in-
formed consen t pu t it : a s substantia l ris k i s added , justificatio n tha t th e
norms of consent have been met becomes progressively more difficult.87 Al -
though consent i s never perfect , Yucca Mountain and othe r repositories in -
volve high uncertainties and risks88—possibly thousands of deaths over mil-
lions o f years. Becaus e o f these grea t uncertaintie s an d risks , th e cas e fo r
Yucca Mountain informe d consen t is more difficult tha n for other facilities .

Practical and Legal Considerations Affecting Justice
for Future People

If the previou s argument s ar e correct , a  persuasive cas e against permanent
geological disposal o f radwaste can be made on the basi s o f environmental
justice and the uncertainty , inequity, and lack of free informed consent of af-
fected persons. In addition, there are legal grounds for arguing that the repos-
itories are likely to violate environmental justice. Both national and interna-
tional la w sanctio n dutie s t o futur e person s tha t repositorie s coul d
jeopardize. The Charter of the United Nations, for example, speaks of saving
"succeeding generations from the scourge of war." And the 1972 preamble to
the Stockholm Declaration on the Human Environment affirms tha t humans
have " a solem n responsibilit y t o protec t an d improv e the environmen t for
present and future generations." Explicit cases in both public and private in-
ternational la w likewis e appea l t o th e notio n o f dutie s t o futur e genera -
tions.89 In the United States , the first stated goal of the 196 9 NEPA is to "ful-
fill th e responsibilitie s o f each generation a s trustee of the environmen t for
succeeding generations." 90 I n addition , NEP A proclaim s tha t presen t per -
sons should no t impos e risks on " a future generatio n . . .  greater than those
acceptable to the current generation."91 Likewise, the EPA requires permissi-
ble risks imposed on future generations to be defined on the basis of their ac-
ceptability among the presen t generation.92 For nuclear waste, the EPA says
the ris k to futur e generation s shoul d b e "n o greate r than the risk s fro m a n
equivalent amount of unmined uranium ore."93

Because the EPA has issued specifi c standards for high-level radwaste dis-
posal, the agency seems to sanction some level of radioactive contamination
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of future persons that i s higher than tha t t o which presen t person s ar e sub -
ject. Fo r example , th e EP A requires th e disposa l syste m t o limi t th e maxi -
mum annua l dos e equivalent to any member o f the public in the "accessible
environment" to 25 mrem to the whole body or 75 mrem to any critical organ
for on e thousan d year s afte r disposal . Fo r th e perio d afte r on e thousan d
years, th e EP A ha s se t limit s fo r th e contaminatio n o f drinking-wate r
aquifers. On e suc h limit , fo r example , i s tha t th e annua l radiatio n dos e
equivalent t o the tota l body o r any organ must not be greater than 4  mrem. 94

Because th e 1,000-yea r EP A rule s allo w significan t radioactiv e exposur e
above backgroun d levels , permanen t repositorie s ar e certai n t o impos e
higher risk s on future peopl e than on present ones. In addition, because ura -
nium or e is normally doe p underground an d doe s no t typically expose peo-
ple to contamination, it is not clea r that th e 1,000-yea r rule s wi l l kee p expo-
sure t o futur e people a s lo w a s tha t received fro m ore . As a  result , the EPA
repository standards appear to be consistent neither with the agency's desire
to impose future risk s that are no greater than present ones nor with it s aim to
impose futur e risks tha t are n o greate r tha n thos e fro m uraniu m ore . Apar t
from whethe r EPA standards do what they are claimed to do. the EPA has af-
firmed it s commitmen t to protectin g member s o f futur e generations . I f on e
takes th e EP A at it s word, to impose risks greater neither than those face d b y
present person s no r tha n those presente d b y uraniu m ore , the n i t appear s
impossible to build permanent repositories .

Another legal obstacle to permanent disposa l of radwaste may be the Safe
Drinking Wate r Ac t (SDWA), 95 whic h give s a  nondegradatio n polic y fo r
aquifers wit h respec t t o carcinogens like radionuclides 96 an d prohibit s dis-
posal o f hazardous waste within one-quarter mile of an undergroun d source
of drinking water . Th e ac t also forbid s wel l injectio n o f any substanc e tha t
will "allo w .  . .  the movemen t o f fluid containin g any contaminan t into un -
derground source s of drinking water.9 7 ' Given these thre e requirements , it
appears tha t th e SDW A prohibits a permanen t high-leve l radwast e reposi-
tory unless it is in a  location free o f aquifers. Admittedly , there appears to be
an inconsistency betwee n the EPA standards and th e SDWA, since the latter
prohibits an y contaminatio n o f dr inking water , whereas th e forme r allows
radioactive contamination o f aquifers u p t o 4 mrem per year. 98 I t is unclear,
however, tha t on e coul d guarante e meeting th e 4  mre m standard in a  mil-
lion years . Withou t this guarantee, justifying permanen t disposal would b e
difficult.

In additio n t o th e statement s o f th e EP A and law s lik e NEP A an d th e
SDWA, there ar e approximately 50 federal statutes in the Unite d States tha t
contain explici t reference to future generations . Most of these statute s ai m at
preserving som e current benefit for future generations. Nevertheless, no pub-
lic or private attorney i s authorized to bring sui t o n behal f o f future person s
who migh t be injured by violations of such laws." Legal limit s on public in-
debtedness als o circumscrib e the curren t generation' s opportunit y to disre -
gard the financial burdens i t imposes on futur e generations . Debt limitations
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appear in both state and municipal codes. 100 And if so, then even public-in-
debtedness law s may reflect concern for temporal environmental justice.

Within the Anglo-American legal system, property law also provides one
of the bes t example s o f concern fo r temporal environmental justic e and fo r
restraints o n present generation s who migh t impair the opportunitie s o f fu-
ture persons. Many of the rules concerning property determine the extent to
which society will allo w the current generatio n owning private property to
dictate the configuratio n of property ownership fo r subsequent generations.
The rul e agains t perpetuities , fo r instance , prohibits creatin g interest s i n
property that take it out of trade for a period exceeding that fixed by law. An-
other rule prohibits conditions that restrict the owners' abilit y to use or dis-
pose of property in the future . Althoug h both rules hav e exceptions, never-
theless they preserve the transferability of property and hence the possibility
of it s redistribution , fo r the future. 101 Likewise , whenever unborn persons
are identified by law as beneficiaries of a trust, the trus t creates an enforce -
able entitlement i n some members of a future generation . In fact, the protec-
tion given t o unborn beneficiaries unde r private trust s suggests tha t an ex-
panded la w o f publi c trust s migh t provid e a  respons e t o problem s o f
intergenerational equity.102

Despite all these provisions in international and current U.S. law designed
to protect future generations , assessors freely admi t that the risks to our de-
scendants cause d b y repositorie s suc h a s Yucc a Mountai n will b e greater
than those imposed on present persons. This is because, following NRC stan-
dards, scientist s expec t th e waste containmen t in the canister s to be "sub -
stantially complete" for no more than three hundred years. Regulations like-
wise require that no radionuclide migrate to the accessible environment for
at least one thousand years , even though the waste will be highly dangerous
for a  millio n years. 103 Give n suc h admission s an d regulations , the Yucca
Mountain facility would impose risks on the future tha t are both higher than
those actuall y imposed on , and acceptabl e to, present persons . A s already
mentioned, both the state of Nevada and 8 0 percent of Nevadans oppose the
repository,104 just as residents of New Mexico have opposed the Waste Isola-
tion Pilot Program (WIPP) repository for defense nuclear waste.105 Such op-
position indicate s tha t i f even curren t repository risks are not acceptable to
many persons in this generation, future peopl e also would no t consent . Be-
cause of the obvious commitment of NEPA and the EPA to future generations,
several scholars have argued that statute s supporting permanent disposal —
such as the NWPA of 1982 and the Nuclear Waste Policy Amendments Act of
1987 (NWPAA)—ar e inconsistent with the goals of NEPA. At least part of the
argument is that the two waste acts take inadequate account of our responsi-
bilities as trustees for future generations. 106

Apart fro m environmenta l justic e arguments, permanent geologica l dis-
posal of high-level radwaste also may be questionable on practical grounds.
Because the disposa l i s permanent, there ar e no plans to monitor the waste
permanently. Given the serious leaks already documented at other radwaste
facilities, buildin g a n unmonitored repository appears highly impractical .
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It ma y b e cheape r t o avoi d monitorin g a  facility , bu t i t i s no t safer , espe -
cially ove r th e lon g term . A  better alternativ e might b e monitored retriev -
able storage. 107

Conclusions

If the arguments i n this chapte r are correct, permanent geologica l disposal of
radwaste i s highl y questionabl e o n ground s o f environmenta l injustice .
These ethica l grounds include potentia l temporal violations of both distribu -
tive and participativ e justice, inability to justify second-part y consen t o n be-
half o f futur e people , an d threat s to thei r due-proces s rights . A s a  conse -
quence, i t i s difficul t t o sho w tha t permanen t disposal i s able t o satisf y th e
requirements o f the PPFPE.

In response t o these ethica l obstacles to permanent disposal , the main ob-
jections ar e tha t permanen t disposa l i s safer than other options , o r that i t is
more resistant t o terroris t attack , o r that i t i s cheaper than othe r options . 1
have argued tha t al l o f those objections fai l i n genera l because the y presup -
pose tha t som e utilitaria n goa l (safety , avoidin g terrorism , economi c effi -
ciency) justifie s extrem e distributiv e inequalities or failures i n participative
justice, such a s violations of consent. Hence , in reply to arguments that per -
manent disposa l i s cheape r o r safer , th e environmentall y jus t respons e is :
"Cheaper fo r whom?" "Safe r for whom?" Certainly not fo r members of futur e
generations.

Obviously permanen t disposa l is cheaper an d safe r for this generation, th e
beneficiaries o f commercial nuclea r fission. As I  have argued, permanent dis -
posal is not cheaper o r safer for future generations , and monitore d retrievable
storage may be preferable. The waste is certain to leak some day, and i t is cer-
tain t o cause som e fatalities. 108 Hence, even o n classica l utilitarian grounds
—the greates t goo d fo r the greates t number—it i s difficul t t o justif y perma -
nent nuclea r wast e disposal . Analogou s to racis m an d sexism , th e narro w
self-interest o f this generatio n migh t b e called "generationism." The powe r
of white s ove r black s doe s no t giv e them th e righ t t o d o t o the m whateve r
they wish . Th e power o f men ove r women does not give them the right to do
to them whateve r the y wish. Likewise , our pow w ove r futur e person s doe s
not give us the right to do to them whatever we wish. Might does not make ei-
ther right o r environmental justice.
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D Native Peoples and the Problem of Paternalism

In August 1986, Kerr-McGee Corporation paid millions of dollars to the three
children of Karen Silkwood for deliberately contaminating their mother with
plutonium an d fo r harassing he r fo r union-relate d activities . Karen , a  la b
technician a t Kerr-McGee , cleaned an d polishe d plutoniu m fue l pellet s for
an experimenta l breede r reactor . A  whistleblower , sh e die d mysteriousl y
in an alleged one-ca r collision. When she was killed in 1974, Silkwood was
carrying wit h he r a  larg e manil a folde r o f document s showin g tha t Kerr -
McGee had covered up major violations of health, safety , and environmental
standards at their Cimarron facility outside Oklahoma City . On her way to a
whistleblowing appointmen t wit h a  Ne w York  Times  reporte r an d wit h
union officials , Silkwoo d was forced of f the road, but loca l police dispatch-
ers told patrolmen not to go to the scene of the accident. Kerr-McGee person-
nel confirme d tha t he r document s wer e stole n b y someone , an d th e NRC
showed that Kerr-McGee had illegall y used wiretapping and bugging equip-
ment o n Silkwood' s phon e an d ha d contaminate d her . Afte r Silk-wood' s
death, the NR C also substantiate d tha t 2 0 of Silkwood's 3 9 charges against
Kerr-McKee were accurate.1 Severa l months later , in 1975 , Paris Match pro-
claimed Silkwood , of part Cheroke e Indian ancestry , "the world's first anti-
nuclear martyr. "2

Silkwood, however , actually may not have been the world's first antinu-
clear martyr. In 1952 Kerr-McGee purchased a  uranium min e on the Navaj o
Reservation in Arizona. The company cu t costs by paying 150 Navajo min -
ers an average of $1.60 pe r hour fo r their work and by allowing lax enforce -
ment of safety standards . This laxness include d failin g to repair mine-shaft
ventilators and allowin g radiation level s o f 90 times th e permissibl e limit .
By 1980 , 6  year s afte r Kare n Silkwood' s death , 2 5 percen t o f the Native -
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American miner s alread y ha d die d o f radiation-induced lun g cancer , an d
another 6 3 percen t o f them had eithe r cance r o r seriou s respirator y prob -
lems. Beside s contaminatin g thousand s of Native-American uranium min -
ers, Kerr-McGee also ruined Native-America n land . I n the 1970 s afte r Kerr -
McGee abandone d it s Shiproc k (Arizona ) mine , it lef t 1 7 acres o f uranium
tailings o n th e bank s o f the Sa n Jua n River , where the y contaminate d hun -
dreds o f acres downstream . America n taxpayers paid S I 2 mil l io n t o cove r
the cleanu p o f the tailings thai Kerr-McGe e lef t . An d a t it s Churchrock min e
near Tub a Cit y (Arizona) . Kerr-McGe e cont inue d dail y to discharg e 80,00 0
gallons o f radioactive wate r i n t o water supplies used b y Native Americans.
Investigators hav e charge d tha t throughou t all it s plant s Kerr-McGe e uses
substandard valves , duc t s, pipes , gaskets, an d design s in order to cu t costs .
Yet it s annua l revenues tota l more ; than $3.5 b i l l ion , an d Kerr-McKe e con-
trols mor e tha n hal f o f al l U.S . u r a n i um reserves . It i s th e larges t U.S. ura-
nium producer. 3

Colonialism and the Exploitation of Indigenous People:
The Case of Shell Oil

How has i t been possible fo r so many Native Americans to be victims o f nu-
clear-related environmenta l injustice ? On e reaso n ha s bee n th e continuin g
problem o f colonialism an d th e abilit y o f wealthy develope d nation s (an d
their corporations ) to exploit indigenous people.4 Th e Urarina people o f the
Amazon, fo r example , hav e ha d thei r homeland s destroye d b y oi l driller s
from develope d nations , and the y present a  classic instance of environmen -
tal injustice.5

Another well-know n cas e o f environmental injustic e i s that o f Shell Oil' s
destroying th e Ogon i agricultura l and fishing lands in Nigeria . Royal Dutch
Shell discovere d oi l i n th e Nige r Rive r delt a in 1958 , an d i t currently i s th e
largest oil producer i n Nigeria , responsible for half of the 2  million gallons of
oil produced there daily. The company ha s come under heavy criticism fro m
environmental groups because it provided oil revenues to the Nigeria n mili-
tary government but not to the Ogoni tribe whose land and peopl e have bee n
destroyed by its oil drilling. Approximately one thousand Ogoni people have
been kille d as a  result of Shell operations in thei r lands, and 30,00 0 peopl e
have bee n mad e homeles s becaus e o f explosions, oi l pollution , and flarin g
natural gas . Man y o f the natural-ga s flares are withi n 10 0 meter s o f Ogon i
homes, and a t some sites Shell Oil has been flaring or burning the natural gas
for 2 4 hours a  day fo r more than 3 0 years. The flarin g ha s cause d black soo t
everywhere; destructio n of plants and animals ; pollution of air , water, an d
soil; and aci d rain . In August 1993 , oi l from Shel l once leake d continuousl y
for 40 days without the company's making any repairs . Although Shell oper -
ates i n mor e tha n on e hundre d countries , 40 percen t o f it s spill s occu r i n
Nigeria.'6 Even worse, Nigeria n military officers hav e claimed that Shel l pu t
pressure o n th e Nigeria n governmen t to clamp down o n Ogoni people wh o
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protested Shell' s lax environmental behavior . The Nigerian writer Ken Saro-
Wiwa trie d t o help hi s people . H e criticized "th e collusio n o f commercia l
[Shell] an d militar y [Abach a regime ] force" responsibl e fo r destroying th e
Nigerian environmen t an d dehumanizin g th e Ogon i people. 7 Althoug h h e
had enoug h mone y t o settl e comfortabl y and continu e a s a  television pro -
ducer an d writer , Saro-Wiwa instea d founde d the nonviolen t huma n right s
and environmental grou p the Movement for the Survival of the Ogoni People
(MOSOP). H e organized peacefu l Ogoni protests agains t Shell , condemne d
Shell's genocide , and argued for cleanup.

Because it is not required to do so, Shell has never done an environmental
impact statement in Nigeria. Instead, when African peopl e protest pollution
or the destruction of their homes, the company calls in the Nigerian military.
The soldiers typically shoot the nonviolent protestors. As many as 80 people
have been killed in a single incident, as in Umuechem in 1990.8 In November
1995, i n spite of widespread protest s fro m th e international community , the
Nigerian militar y government , dependen t o n Shel l money , hange d Saro -
Wiwa and eight other nonviolent MOSOP environmenta l advocates. Shell's
lawyers wer e presen t a t Saro-Wiwa' s "kangaroo court" an d repeatedl y ad-
vised th e court . I t gave deat h sentence s t o th e Ogon i activists . Afte r thei r
"convictions," Shel l issue d a  statement tha t said : "there ar e now demand s
that Shell should intervene and use its perceived 'influence' to have the judg-
ment overturned . Thi s woul d b e dangerou s an d wrong." 9 Bria n Anderson,
head o f Shell Nigeria , told Saro-Wiwa' s brother, Owens , tha t h e coul d sav e
his brother' s life , provide d tha t Saro-Wiw a an d MOSO P stoppe d protest s
against Shell . Bu t Saro-Wiwa an d MOSO P refused t o stop thei r nonviolen t
attempt to protect thei r lands . A s a result, th e military governmen t hange d
the nine environmental activists . Shortly afterward , Shell had t o hire seven
U.S. publi c relations firms to handle global protests of Shell's an d Nigeria's
behavior.10 Fo r hi s effort s o n behal f o f his people , the lat e Saro-Wiw a ha s
won numerou s internationa l civi c an d environmenta l awards . Hi s son , a
Nobel Prize-winning author, Wole Soyinka, is continuing the human right s
efforts o f his father. 11

After Saro-Wiwa' s death, condemnation o f Shell and the Nigerian military
arose fro m al l over the world. A huge coalition boycotted the Nigerian mili-
tary dictatorship , Shell , Chevron, and the Mobi l Corporation. The coalition
includes TransAfrica ; th e AFL-CIO ; AFSCME ; Greenpeace ; the Teamsters ;
the Coalition of Black Trade Unionists; the Oil , Chemical, and Atomic Work-
ers Union; and man y othe r Africa n an d America n labor , human rights , and
environmental groups . Member s o f Britain' s Roya l Geographica l Societ y
voted to expel Shell as one of its sponsors because of its Nigerian operations.
And th e 52-membe r British Commonwealth suspended Nigeri a from th e or-
ganization. Britain , the Unite d States , Sout h Africa , Germany , and Austri a
recalled thei r ambassadors t o Nigeria in response to the hangings. So did the
15 member nations of the European Union. The EU also suspended it s devel-
opment ai d t o Nigeria, and th e Worl d Bank rejected a  $100 millio n loa n to
Nigeria.12
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In respons e t o criticis m b y man y nation s o f th e world , includin g th e
United State s an d th e EU , and b y many human-right s organizations , Shell
Oil ha s reforme d som e o f it s operation s i n Nigeri a an d ha s answere d th e
charges o f th e internationa l community . I t withdre w fro m Ogon i lan d i n
1993, and productio n fro m th e 9 6 wells o n Ogoni land cease d tha t year , al-
though Shel l has remained i n the rest of Nigeria. It claims that "there ar e not
enough fact s availabl e fo r informe d debate " abou t it s problem s wit h th e
Ogoni people , bu t i t has admitte d that i t flare s almos t al l it s natura l gas in
Nigeria, roughl y 1,10 0 millio n standar d cubi c fee t pe r day . Nevertheless ,
Shell argues that allegations of environmental destruction in Ogoni land "ar e
simply no t true. " I t says that i t obey s th e law s o f the countr y and tha t i t i s
committed to dealing with whatever environmental problems i t has caused .
Shell Nigeri a also argues that the same environmental safeguards are not ap-
propriate everywhere in the world, and tha t it is not responsible fo r compen-
sating Africans fo r oil spills on its property that it has not caused. On the on e
hand, the company promise s that i t will reduce flaring by 35 percent by the
year 2004 . On the othe r hand , i t argues that the environmenta l demand s of
MOSOP are not it s responsibility but th e responsibilit y of the Nigeria n gov-
ernment. Shell ha s take n roughly a million gallons of oil per da y fro m Nige-
ria ove r th e las t 6 0 years, and i t says that i t has pai d 3575,00 0 in tota l com-
pensation fo r its spills. MOSOP says Shell owes S6 billion in royalties and $4
billion for environmental devastatio n of Ogoni lands.13

Although Shell has bee n criticized for remaining in Nigeria, because o f its
human right s problems . Shel l executives point out that, when the Nigerian
government arreste d environmenta l spokesperson Bato m Mittee and other s
in Januar y 1998 , i t appeale d t o th e governmen t fo r thei r release , an d the y
were released . Moreover , in it s Novembe r 199 6 report , Amnesty Interna -
tional said tha t Shel l ha d acknowledge d its responsibility t o do all i t can to
uphold huma n rights. In addition, Shell say s it has built classrooms in Nige-
ria and give n scholarship s t o loca l high schoo l an d universit y students. In
the las t 2  years, Shel l als o say s that i t has pai d t o immunize 100,000 Niger-
ian children.14 Si r Mark Moody-Stuart, chair o f the board o f Shell managin g
directors, says that Shell i s committed to stopping routine gas flares in Nige-
ria by the yea r 2008 and that , annually, Shell spend s abou t $2 0 million o n
community developmen t projects , suc h a s roads , in th e area s wher e i t ex-
tracts oil.15

Despite Shell's efforts , conflic t continues i n Nigeria between th e oi l com-
pany an d th e Africa n peopl e harme d b y oil-relate d pollution. A t present ,
Shell run s a  joint-venture operation i n whic h th e Nigeria n National Petro-
leum Corporation controls 55 percent o f the company , Shell control s 30 per-
cent, Elf controls 1 0 percent, and L'Aziend a Generale Italiana Petroli (AGIP )
controls 5  percent. I n 1999, th e Nigeria n government gav e all th e majo r oi l
producers 6  weeks t o formulate remedial effort s t o contro l pollution. I n re-
sponse, Shel l made th e promis e t o reduce flaring by 3 5 percent b y the year
2004. In March 2000 , however, approximately two hundred Africa n youth s
seized a  natural-gas plant operated by Shell. The young men held all its staf f
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and soldiers hostag e and refused to release them unless th e company prom-
ised stricter cleanup. Shel l Nigeria responded b y saying that it is obeying the
laws o f the land i n it s operations. I t says the problem i s that Nigeria has n o
pollution control policies .

Who is right in the conflict, the Africans or the company? The U.S. Depart-
ment o f Energy says tha t 7 5 percent o f the ga s produced i n Nigeri a is stil l
flared, and th e flares create significant pollution. Anothe r difficult y i s that,
according to the DOE, Nigeria produces 2  million gallon s of oil per day , rep-
resenting 90-95 percent o f its export revenues an d mor e than 9 0 percent of
its foreign exchange earnings. Nevertheless, the total debt of the nation is $34
billion, and the annual debt-servicin g costs of Nigeria are roughly $500 mil-
lion, considerabl y mor e than th e $500,00 0 total tha t Shel l ha s paid fo r oil-
spill compensation . Accordin g t o th e DOE , in Jun e 200 0 a  Nigerian cour t
found Shel l guilty of a large leak that contaminated Ogoni land in the 1970s .
The cour t ordered Shel l t o pay $40 million t o clean u p thi s environmenta l
damage. Instead Shell has filed an appeal to contest the ruling of the Nigerian
court.16

Anita Roddick , founde r o f Body Shop , ha s joine d othe r CEO s wh o sa y
Shell i s wrong. Roddick says it is possible to make significant money and yet
follow environmenta l justice dictates an d traditional Western ethical princi-
ples lik e equality , fre e informe d consent , an d compensation . I f Roddick is
wrong, then EJ may not be attainable. I f Roddick is right, then corporations,
scientists, and EJ advocates have good reasons to take the moral high ground.
Unfortuntely, however, not all advocates for native peoples are able to mobi-
lize a s much internationa l protes t agains t environmenta l injustic e a s Saro-
Wiwa and Roddic k were abl e to do. The conflict s continue , even i n the de -
veloped world.

Overview

In the United States , for example, the victimization o f native people s bear s
some similarit y t o environmenta l an d publi c healt h oppressio n o f indige-
nous peopl e elsewher e i n the world . A s semisovereign nation s withi n th e
United States , Native-American tribes are not subject to state and local regu-
lations, includin g environmenta l regulations . Ye t they d o no t hav e stron g
environmental o r zoning standards tha t compensate fo r their state and local
exemptions. Because Native-American unemployment i s typically above 50
percent and their per capita income is significantly below the national aver-
age, th e tribe s ar e favorit e target s fo r companie s sitin g noxiou s facilitie s
such a s the Kerr-McGe e fabricatio n plant , uraniu m mines , an d hazardou s
waste dumps . Sometimes , however , th e tribe s figh t back . Th e Navah o of
Dilkon, Arizona, recently turne d dow n an incinerator, as did the Kaw Tribe
in Oklahom a an d th e Paiute-Kaiba b in Arizona . Th e Mississipp i Chocta w
voted agains t a  hazardous wast e dum p o n thei r land , and th e Mohaw k of
Canada an d Ne w York have battled a t least nine waste proposals . A variety
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of companie s hav e trie d t o persuad e Chikaloo n Villag e i n Alaska , th e
Moapa-Paiute, th e Campo, the Standin g Roc k Sioux, and man y othe r tribe s
to accept whit e people's waste , includin g nuclear waste. 17

One reaso n Nativ e American s ar e victim s of so muc h apparen t environ -
mental injustic e i s that waste proponents argu e that siting noxious facilities
on tribal land s i s not exploitative . They also claim that effort s t o protect Na-
tive Americans amount to unethical paternalism . But is protection of indige-
nous people , such as Native Americans, an unethica l instance of paternalism
or a praiseworthy exampl e of helping them fight environmental injustice? To
answer thi s question , i n thi s chapte r (1 ) 1 present a n overvie w of ethical ar -
guments fo r justified paternalism : (2) I survey the mai n arguments of a recent
article alleging that prohibiting hazardous waste storage on Native-American
land i s paternalistic ; an d (3 ) I use th e theor y develope d in (I ) t o sho w wh y
the argument s i n (2 ) fail . I n thi s chapte r I  argue that protectin g indigenous
peoples fro m exploitatio n or environmental in jus t i c e nee d no t be a case o f il-
legitimate paternalism.

Paternalism, Consent, and Participative Justice

What i s paternalism, an d i s paternalis m justifiable t o protec t vulnerabl e in-
dividuals, like indigenous people , from exploitation? Or is paternalism a n il-
legitimate limi t o n people' s right s t o participativ e justice , t o participat e
meaningfully i n decisions affectin g them ? As Gerald Dworkin points out, pa-
ternalism alway s involve s limiting the libert y o f people i n thei r ow n inter -
ests or for their ow n good . I t is not a  case o f paternalism to limit the libert y of
people in order t o protect others. 18 Som e o f the interferences that people take
as paternalistic include laws requiring motorcyclists to wear helmets , forbid -
ding swimmin g at beaches withou t lifeguards, requirin g peopl e t o hav e so-
cial security , forbiddin g certai n sorts o f gambling, and regulatin g maximu m
interest rates. 19

Perhaps th e mos t extrem e prohibition s agains t paternalis m com e fro m
Robert Nozick. H e argues tha t paternalis m toward person A  is justified onl y
to protect the rights o f person B.20 Most people d o not accept this extreme po-
sition agains t paternalism , an d fo r at leas t two reasons . On e reaso n i s tha t
protecting person B , by limiting the freedo m of A, is not a n instance o f pater-
nalism. B y definition , as I  noted i n th e previou s paragraph, paternalism in -
volves limiting the freedom of a person fo r that person' s own good , not some-
one else's . Nevertheless , mos t peopl e woul d agre e wit h (wha t 1  call )
"proposition (O)" : limiting people's freedo m t o protec t th e stron g o r basi c
rights o f others, lik e right s t o lif e o r right s to bodily security , i s desirable . A
second reason tha t mos t peopl e d o no t accep t Nozick' s view i s that, regard-
less o f whether others ' right s ar e violate d by person A' s act, it i s often ques -
tionable whethe r A  ha s give n genuin e fre e informe d consen t t o th e ac t i n
question. If A has not , then paternalism may be defensible . I n fact, most peo -
ple ten d t o agree wit h th e positio n known a s "weak " o r "sof t paternalism "
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(SP): i t may be defensible to restrain someone' s liberty i f the individua l has
not given free informed consent to the act that will seriously harm him phys-
ically or take away his liberty.21 Where people tend to disagree is over the po-
sition known as "strong" or "hard paternalism" (HP) : it may be defensible to
restrain someone' s liberty i f the individua l i s not knowledgeable or compe-
tent enough to assess the act that will seriously harm him physically or take
away his liberty.22

Although most people tend to accept propositions (O ) and (SP) , they tend
to be divided no t only on whether (HP) is correct but also on what it means.
Much of the discussio n o f (HP) has arise n in the contex t of the classi c argu-
ments agains t paternalism give n long ago by John Stuart Mill. In some cases
Mill seems t o accep t proposition (HP) , if it i s understood t o mean tha t th e
person restrained ca n easily gain access to the missing knowledge necessary
to a reasonable decision . For example, Mill claims that i f a person began to
cross an unsafe bridge but did not know it was unsafe, others would be justi-
fied i n paternalistically restraining hi m fro m crossin g it. 23 Mill' s reasonin g
seems to be that protecting people from their own ignorance is defensible, a t
least in cases in which they would consen t to the restraint, were their igno-
rance removed . In such cases , Geral d Dworkin says the peopl e hav e give n
"hypothetical consent." 24 Mill's more general argument, however, is that pa-
ternalistic restraint typically is not justified either because (1) one cannot ad-
vance th e interest s o f the individua l b y compulsio n o r because (2 ) the at -
tempt to do so involves evi l that outweighs the good done. Mill defends (1)
and (2 ) by arguing that people generally are the best judges of their own in -
terests, that much interferenc e with others is wrong, and that people' s ow n
choices are best, not because they are the best in themselves but because they
are their own choices , because they are free. Thi s i s the fundamental notion
behind the concept of participative justice, defended in chapter 2. Following
this principle o f the primacy of freedom, Mil l argues that the one exception
to his prohibition agains t paternalism i s that people should never be permit-
ted to sell themselves into slavery . His reasoning is that one cannot promote
freedom by allowing people to alienate permanently their freedom. 25

Although people disagree about (HP) , as Dworkin points out, most people
seem to have accepted (what I call) "Mill's claim (F)": paternalism is justified
only when i t is necessary t o preserve a  more extensive range of freedom for
the individua l i n question. 26 I n othe r words , i f paternalism is , i n general,
wrong because it violates individual autonomy or freedom, then it is consis-
tent fo r Mill t o justif y paternalis m t o kee p peopl e fro m sellin g themselve s
into slavery. And i f so, then paternalism can be justified, in a particular case,
only on grounds that it is necessary to preserve a greater autonomy.27 Recog-
nizing principle (F) , Dworkin argues that paternalism ma y be at least poten-
tially justifiabl e regardin g decisions tha t ar e "fa r reaching, dangerous, irre -
versible," presumabl y becaus e o f the degre e t o whic h suc h decision s ca n
restrict later freedom an d autonomy. 28 That i s one reason parents, for exam-
ple, are justified i n behaving paternalisticall y towar d thei r children . Thei r
doing so ensures th e chil d o f greater freedo m late r an d doe s not allo w th e
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child to preempt futur e desirable choices . Thei r suppositio n i s also that th e
children eventuall y wil l se e the wisdo m o f the parents ' paternalisti c inter -
ventions. The issue in individual case s of paternalism, like that o f suppose d
exploitation o f indigenous people , i s whether paternalisti c intervention ac -
tually does preserve a  greater range o f freedom fo r the peopl e whose liberty
is restricted. But to answer this question requires investigating the nature of
exploitation.

According to Joel Feinberg, exploitation occur s when there is a misdistrib-
ution o f profits an d losse s betwee n tw o people , A  and B , such tha t A profit s
by taking advantage of some characteristi c of B. As such, exploitation ca n be
a violation o f distributive o r participative justice . He says exploitation is co-
ercive when A has more bargaining power than B and th e characteristic tha t
is taken advantag e o f is this lack of power.29 Exploitatio n occurs , for exam-
ple, whe n peopl e tak e advantag e o f others' characte r trait s (suc h a s trust),
moral weaknesse s (suc h a s greed) , o r unfortunat e circumstance s (suc h a s
poverty or depression). Thi s exploitation is typically wrong either because it
is unfair (as when people are cheated o r economically desperate) or because
people hav e no t consente d t o th e exploitatio n (a s when the y ar e misin -
formed).30 Bu t when i s paternalism justifie d t o preven t exploitation ? Fein -
berg argues for (what I call) "principl e (E)" : paternalis m i s justified i n case s
of exploitation tha t either cause harm or that occur without the free informe d
consent o f potential victims.31 Because people ofte n wrongl y use "moralisti c
principles" t o defen d paternalis m i n questionabl e situations , Feinber g re -
frains fro m defendin g any other principles of justifiable paternalism i n case s
of exploitation. 32

If one examines some of the majo r ethica l principles , relevant to paternal -
ism, that most theorists already accept—principles such as (O), (SP), (F), and
(E)—what do those principles reveal about whether paternalism can be justi-
fied in cases of supposed environmenta l injustice involvin g indigenous peo-
ples? Consider a recent case involving controversy over siting a waste facility
on Mescalero Apache lan d in the southwestern United States.

The Mescalero Apache, Paternalism, and Waste Disposal

In the 1990s , tribal leaders of the Mescalero Apache orchestrated acceptanc e
of a  Monitored Retrievabl e Storage (MRS) facility fo r spent nuclea r fuel . I n
response, critic s said allowin g the tribe to take the waste would constitute a
case o f environmental injustice . Charging the critic s with unjustifie d pater -
nalism, Noa h Sach s defende d th e agreement , arguin g (1 ) that paternalisti c
criticisms o f siting the Mescalero MRS are flawed; (2 ) that because siting th e
MRS does no t amoun t t o exploitatio n and briber y o f the Mescalero , i t doe s
not violate EJ ; and (3 ) that sitin g the Mescaler o facilit y doe s not represen t a
more serious inequity tha n siting it somewhere i n the East. 33 In this chapte r
I show that siting the dump o n Mescalereo land woul d be likely to violate EJ
and that all three arguments rely on historical, scientific, and ethica l flaws. If
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these arguments of Sachs fail , then there is reason to believe that sometimes
EJ-related paternalism may be justified.

Asserting that i t would b e paternalistic t o try to stop the Mescalero fro m
hosting the waste facility , Sach s argues in claim (1) that the Mescalero tribe
has th e righ t t o "hos t hazardous wast e project s i f it believes suc h projects
will be beneficial to it." He argues that it is wrong for paternalistic opponents
to thwart the Mescalero action because the government should not interfere
in a "private venture between the Mescalero and the [U.S. nuclear] utilities."
Repeatedly h e say s that th e MR S Mescalero projec t is a "privat e venture. "

Sachs may be correct insofar a s he presupposes tha t paternalistic govern-
ment has no place in legitimate actions that are purely private. However, his
claim (l) is seriously incorrect in alleging that the Mescalero project with the
U.S. utility companies i s a purely private project . I t is not private for at least
four differen t reasons . First, the United States government is responsible for
the waste; private companies are not. Second, current U.S. citizens could be
hurt b y the waste , i f past event s a t waste facilitie s ar e an indicator . Third ,
members of future generations are threatened by the waste, because it will be
lethal for a million years. Fourth, the gene pool can be impacted by the waste,
given that ionizing radiation is one of the easiest ways to induce mutations.
The U.S. government admits that the waste will be lethal in perpetuity an d
that the half-lives of some of the radioactive isotopes, suchasiodine-129, ex-
tend into the hundreds o f millions o f years. Both government and independ -
ent scientists, such a s health physics associations , admit that the waste has
the potential to hurt present persons, future persons, and the gene pool.34 As
a result , project s involvin g high-leve l nuclea r wast e and transuranics , be-
cause o f their longevity , are amon g the leas t privat e today . Action s wit h
strong potential to harm othe r people, innocent third parties , ar e never pri-
vate. And i f not, although th e Mescalero may have the right to decide thei r
own fate , they do not have the right to decide the fat e o f innocent third par-
ties, such as members of future generations or their own children. Moreover,
as I argued earlier , most theorist s accept propositio n (O) : limiting people's
freedom, to protect the strong or basic rights of others, is desirable. And i f so,
because the Mescalero project could threaten the rights of third parties , it is
not merely a private venture.

If Sachs had define d wha t h e mean t by "paternalism" o r investigated its
legal and ethical status, he would have discovered a strong ethical consensus
regarding (O) : paternalism to protect innocen t thir d partie s alway s i s ethi -
cally required, and thus some paternalism may be justifiable i n some cases.
As already mentioned in the previous section, the English moral philosopher
John Stuart Mill is responsible for the traditional account of paternalism. He
said paternalis m wa s justifiabl e onl y t o protec t third partie s o r to prevent
someone from sellin g herself into slavery.35 Because protecting other people
is ethically defensible, dismissing EJ arguments as paternalistic i s both sim -
plistic and historically inaccurate. It is simplistic because it fails to consider
that protectin g other s nee d no t alway s be paternalisti c an d becaus e con -
demning all interference with projects ignores how they may affec t others . If
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they ar e not private, then allege d benefit s to one group are not necessarily ad-
equate ground s fo r putting another grou p a t risk.

Sachs's positio n als o i s historicall y inaccurate becaus e i t ignore s muc h
ethical theor y o f the las t 50 years. As I  noted i n chapte r 5 , ever sinc e a t leas t
the Nurember g Accords , biomedica l ethicists have agreed tha t i t is wrong to
experiment o n (o r to put a t serious risk ) peopl e wh o ar e medically , socially,
or economicall y disenfranchise d becaus e i t i s s o dif f icul t t o guarantee tha t
they actually hav e given free informe d consen t to the proposed experiment s
or the risks. 36 An d a s my arguments in chapter 3  about Appalachian farmers
and i n chapter 4  about African Americans il lustrated, it is prima faci e wron g
to pu t economically , physically, o r pol i t ica l l y vulnerabl e people a t risk . It is
wrong becaus e suc h peopl e ofte n ar e unabl e t o engag e i n genuinel y fre e
transactions o r decisions . The y ar e mor e constraine d b y th e hardship s i n
their life situations than many other people, and thu s they often do not enjo y
the condition s necessar y fo r free informe d consent, for procedurally jus t in -
teractions, and therefor e for par t ic ipa t ive justice . As a  result , most theorist s
accept propositio n (SP) , that paternalis m may b e defensible i n case s where
consent i s lacking or limited (see the precedin g section). Following proposi -
tion (SP) , government ha s mandate d a  variet y o f regulation s to protec t vul-
nerable group s suc h a s children , the aged , the i l l . the less-educated , prison-
ers, an d th e poo r precisel y becaus e thei r vu lne rab i l i t i e s ofte n compromis e
the necessar y backgroun d condi t ion s fo r consen t an d fo r pure procedura l
justice. Their povert y o r lac k o f education might giv e the m les s bargaining
power, les s equal opportunity , and les s equal treatment in any societal trans-
action. A s a  residt, the y migh t b e more vulnerabl e t o exploitation, and the y
might nee d th e paternalisti c protections o f propositio n (E). But i f so , the n
government shoul d protect them as cit izens and no t merely leave them t o the
mercy o f their status a s mere consumers. •'" Because "poverty acts through th e
prism o f culture," 38 democrac y mus t shape cultur e in way s tha t d o no t re -
duce th e citizenshi p o f the poo r or the vulnerable.

In the cas e of the Mescalero . the absenc e of state and loca l environmenta l
regulations make s the m mor e vulnerabl e to u t i l i t i e s and companie s seekin g
waste sites . Thei r lower-than-averag e per capita incom e also constrains thei r
lives a s consumers. I t l imi ts t he i r t ransact ion s an d negotiation s in ways tha t
can threaten fre e informe d consen t an d procedura l justice. As a result, whe n
one consider s th e publi c impact s o f nuclea r waste , free informe d consent ,
and procedura l justice , i t seems impossibl e both t o defend Sachs' s positio n
and t o accept th e classica l ethica l principles (O). (SP). (F). and (E) . And i f so.
then protectin g indigenou s peopl e lik e th e Mescaler o Apach e nee d no t
amount t o unjustified paternalism.

Environmental Justice and the Mescalero

Sachs's claim (2)—tha t because th e Mescaler o ar e not victims of exploitation
and bribery i n the monitored retrievable storage case, they are not victims of
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environmental injustice—als o is questionable. Noa h Sachs give s two argu-
ments that the proposed Mescalero MRS does not involve exploitation and
bribery and therefor e does not involve environmental injustice . He says (1)
that compensatio n fo r hosting a n MR S facility i s preferabl e to alternativ e
methods of siting that are "compulsive and coercive." He also claims (2) that
groups should be "free to pursue economic options on their own." Sachs's ar-
gument (2 ) is flawe d because , a s I  argued i n th e previou s section , no on e
ought to be completely free to pursue economic options that could seriously
jeopardize the welfare of innocent thir d parties . To do so would jeopardize
principle (O) . Sachs's argumen t (2 ) also begs the questio n tha t the sitin g i s
truly a private matter with only private, and not public, consequences.

His argument (1), that compensated siting is better than compulsory siting,
is correct, but i t is beside the point . It is beside the point because no-holds-
barred compensated siting and compulsory siting are not the only two policy
options. To assume they are i s to commit a  fallacy o f bifurcation. Othe r op-
tions, already tried successfully, are to use compensated siting but to employ
oversight and constraints—paternalistic protections—to safeguard vulnera-
ble third parties and innocent victims. 39

Sachs commits the sam e fallac y o f bifurcation when he simplisticall y as-
serts that people ough t not to advocate "open processe s involving fair com-
pensation and at the same time oppose the projects when poor communities
step forward to host the facility. " O n the contrary , people can and d o advo-
cate open processes, yet they consistently oppose the projects that victimize
vulnerable people. In cases of medical ethics and rules for experimenting on
human subjects , the laws provide for open processes involving fair compen-
sation but , a t the sam e time , d o no t allo w poorl y informed , economicall y
constrained, o r sociall y deprive d individual s t o voluntee r fo r th e experi -
ments. I t is illegal , for example, to experiment o n prison inmate s precisely
because thei r lif e condition s mak e thei r fre e informe d consen t unlikely. In
virtually ever y are a o f publi c life , peopl e suppor t ope n competitio n an d
compensation fo r projects—such as applying for a job—yet they do no t be -
lieve that anyone, independent o f circumstances and qualifications , i s suit-
able for those projects . Sach s equates "ope n competition " with "absenc e of
criteria fo r winning th e competition. " Again , i n hi s simpl e either/o r pre -
scription, Sachs's bifurcation presents a naive and unrealistic account of pol-
icy options. Ethics requires analysis, not simple one-liners or naive either/or
choices.

Sachs's failur e t o consider th e wa y that socioeconomi c and politica l fac-
tors constrain the exercise o f free informed consent, pure procedural justice
and participativ e justic e is puzzling because h e admit s tha t th e Mescalero
leadership coerce d Apache tribal members at the second referendum on the
MRS. H e also admit s tha t peopl e wh o oppose d th e facility—an d wh o op -
posed triba l leaders ' promotin g it—became victims of retaliation who wer e
likely to lose their housing and their jobs on the reservation. The same tribal
leaders have the power to punish those who disagree with them. And if so, it
is inconsistent fo r Sachs to make such admissions about coercion and, at the
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same time , t o claim tha t ther e wa s no bribery or exploitation o f the Apach e
people because th e decision processe s wer e "open. " A s already mentioned ,
most ethica l theorist s accep t propositio n (E) , tha t paternalism i s justified i n
cases where harm, lack of consent, or exploitation i s likely. Likewise, it is in-
consistent fo r Sachs t o claim tha t th e Apach e trib e ha d "decide d fo r itself"
about th e projec t an d a t th e sam e tim e t o admi t tha t th e utilit y (no t th e
Apache tribal members) would hav e five of the nine votes on the board run -
ning the MRS facility. Th e tribe hardly "decided fo r itself" when the secon d
Mescalero vote involved admitted intimidation and fou l play. Similarly, it is
inconsistent fo r Sachs t o claim tha t th e tribe had decide d ho w "t o improve
its own welfare" yet to admit that the title to (and responsibility for] the spen t
fuel coul d mov e fro m th e utility to the tribe, given the approval of the Tribal
Council. One does not improve welfare by assuming perpetual responsibility
for hazardou s materials . Given these admissions , as wel l a s the recognition
that half the tribe lives below the poverty level and the median tribal income
is less than hal f that of the median American,40 the tribe hardly is able to de-
cide, without being exploited , matters regarding the facility . Besides, it is not
obviously in the interest s of the tribe to have titl e to (and therefore responsi-
bility for) the waste. What is at issue is a permanent financial burden for mil-
lions of years. Moreover, it is a burden, in Dworkin's words, that is "far reach-
ing, dangerous , [and ] irreversible" 41 an d therefor e a  burde n capabl e o f
restricting tribal freedom and autonomy . But if so, then recognition of propo-
sition (F) , discussed earlier , suggests that paternalistic intervention might be
justified i n orde r t o protect Mescalero autonomy. Considerations of fairness
also suggest paternalistic intervention . After al l , the waste burden i s one that
either th e utilitie s o r the Unite d States government should bear , in par t be-
cause they decide d t o generate the waste and in par t because only such dee p
pockets have the asset s to care for it.

Geographical Inequality, Distributive Justice,
and the Mescalero

Regarding claim (3) , Noah Sachs assert s that putting the Apache MRS in New
Mexico (wher e n o commercia l nuclea r wast e i s generated, instead o f in th e
East, where most o f the nuclea r reactor s ar e located) is not unacceptably in -
equitable. Th e reason , h e says , i s tha t "nuclea r wast e facilities , and haz -
ardous facilitie s i n general , impose loca l burden s an d generalize d benefits .
This geographic imbalanc e ca n never really be restored."42 In this argument,
Sachs make s a  crucial erroneous assumption : tha t because al l dangerous fa -
cilities impose som e inequities, there is no ethical obligation to minimize in-
equities. H e erroneously assumes tha t because perfec t equity is not possible ,
people can be as inequitable as they wish. There ar e no defensible ethica l o r
logical grounds fo r such a n assumption .

If on e follow s th e suggestion s o f chapter 2  and investigate s Sachs' s clai m
with respec t t o distributive justice, at least two facts sugges t that locating the
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MRS in th e West is more inequitable tha n locatin g i t in the East . First , the
West receives less benefit than the East from the nuclear-generated electricity
that created the waste because eastern an d western utilities are less likely to
buy an d sel l excess electricit y amon g themselves than easter n utilities are .
Second, the western Unite d State s already has borne a  more significant na -
tional burden, as compared to the East, because of nuclear weapons testing. 43

It is particularly onerous for Sachs to dismiss the distributive inequities that
worry citizen s o f New Mexic o when h e himsel f i s unlikel y t o suffe r fro m
these inequities . Nonvictim s do not have the right to dismiss the inequities
suffered b y victims, particularly when the nonvictims have arguable ethical
responsibilities t o reduce the distributiv e inequities . Moreover , when non-
victims dismiss the inequitie s suffered b y victims, they encourage patterns
of abuse to continue. Factuall y speaking, Sachs's argumen t (3 ) also errs be-
cause he completel y ignores the fac t tha t Native Americans alread y bear a
disproportionate environmental burden. There has been a continued pattern
of inequity borne by Native Americans, as the beginning paragraphs of this
chapter revealed . Ye t Sachs's argumen t almos t completel y ignore s thes e
inequities.

History of the Nuclear Waste Issue

Why d o Sachs's defense s of the Mescalero MRS project err ? In part they fai l
because he has not integrated relevant nuclear-related history into his analy-
sis. He ignores the history of the systematic exploitation, discrimination, and
inequities visite d o n Native Americans, especially by nuclear-related inter-
ests.44 He ignores the history o f violations o f free informed consent and pro -
cedural justice.

Similarly, Sach s maintain s that th e MR S proposal i s flawed i n violating
U.S. nuclear wast e disposa l policy, 45 bu t h e reveals littl e understanding of
the way that the history of United States nuclear-waste policy itself is flawed.
There alread y i s a  consensus tha t Unite d State s nuclea r wast e polic y i s a
shambles. Congressiona l hearings repeatedly have revealed it to be a policy
that, for half a century, has been characterized by secrecy, deception, and fla -
grant violation of environmental laws . Congres s and th e GA O have show n
that nearl y al l DO E and Departmen t of Defense (DOD ) nuclear-relate d sites
have soil and groundwater contamination that violates environmental laws,
many by a factor one thousand time s greater than the allowable level of radi-
ological pollution. Thei r cleanup wil l cost approximately $300 billion to $1
trillion. Poor waste management has occurred at all these facilities , and con-
gressional hearings hav e revealed tha t waste policy-makers in the DO E de-
liberately hav e withheld safet y information , penalized whistleblowers , an d
failed t o spend the money necessary to avoid radioactive contamination. As
a result, members of Congress and th e NAS have charged tha t the DOE has
lost credibility. 46 Apar t fro m environmenta l violations , mismanagement ,
and deception , U.S. nuclear waste policy is problematic for other reasons. It
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is based on highly controversia l an d subjectiv e judgment s abou t repository
risk an d o n cutting cost s eve n whe n the y jeopardiz e safety. 47 Fo r example ,
U.S. waste polic y i s based o n using single-walle d stainles s stee l waste canis -
ters (tha t sho w stres s corrosio n crackin g afte r on e year ) rathe r tha n long -
lived, double-walled , o r copper canisters , lik e those used i n Sweden.48

Implicitly endorsin g suc h questionabl e aspects o f U.S . nuclea r policy ,
Sachs assumes that MRS facilities are not desirable because U.S. waste pol -
icy requires permanent disposal . However , MRS facilit ies allow overseer s t o
monitor th e nuclea r waste , t o retriev e i t whe n necessary , an d t o correc t
leaks. U.S . permanent disposa l polic y is based o n n o long-ter m monitorin g
or retrievabilit y an d n o abilit y t o correc t wast e leaks . I t i s a  "dum p i t an d
run" policy , eve n thoug h th e DO E admits that th e wast e i s sur e t o leak. 49

U.S. wast e policy , i n othe r words , i s a polic y of jeopardizing future genera -
tions—by dumpin g unmonitored , nonretrievable . lethal wast e int o th e
ground an d forgettin g about it . As I  argued i n chapte r 5, it i s a  policy o f dis-
counting th e waste-induce d death s o f member s o f futur e generation s i n
order t o make permanen t wast e disposa l appea r cos t effective. 50 Eve n th e
NAS has repeatedly criticized U.S. waste policy and has said the "DOE lacks
credibility" i n si t in g a  permanen t fac i l i ty 5 1 Th e NA S also has affirme d tha t
it is impossible t o predict in t rus ion in t o a  permanent waste repository ove r
the next million or more years. 52 Because intrusion is the most likel y way to
compromise th e safet y o f a repository , this admissio n shows tha t a  perma -
nent nuclea r facility—whos e waste i s not monitore d and no t retrievable—is
not saf e and ma y be less desirable tha n usin g MR S facil i t ies, whos e wast e i s
both monitore d an d retrievable . I n failin g t o tak e accoun t o f suc h facts ,
Sachs's analysi s ignore s bot h th e l iabi l i t ie s o f permanen t disposal an d th e
assets of MRS facilities 53

Sachs's analysi s also is factually an d historicall y incomplete when he dis -
cusses federa l responsibility fo r nuclear waste. H e say s th e federa l govern -
ment has taken responsibilit y for disposal of spent nuclea r fue l becaus e th e
technical challenge s ar e grea t an d becaus e o f the enormou s expenditures .
However, th e federa l governmen t assume d responsibilit y fo r radioactiv e
waste, i n the earl y 1950s , primaril y because i t wanted t o induce utilities to
use commercia l reactor s so tha t i t would bo able to obtain the plutoniu m by -
product fo r its weapons program . T o induce industr y to us e atomi c energ y
for generating electricity , the government agreed to cover the cost s of nuclear
liability and wast e storage . As 1  showed i n chapter 4, nuclea r generation o f
electricity would no t b o economical if rate-payers and utilitie s had t o cove r
the cost s o f decommissioning, insurance, and wast e storage . Spokesperson s
for th e U.S . utilit y industry and congressiona l document s revealed , i n fact ,
that al l U.S. utilities refused t o embark on nuclear generation o f electricity i n
the 1950s , becaus e the y sai d tha t th e accident s would bankrup t the m an d
that wast e disposa l mad e nuclear-generate d electricit y prohibitively expen-
sive.54 Bu t th e federa l governmen t wante d th e reacto r by-product , pluto -
nium. fo r the nuclea r weapon s progra m an d fo r this reason agree d t o cove r
the cost s o f liability and wast e storage for the utilities. 55 As a result, govern-
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ment picked up th e tab for both. I t passed th e Price-Anderson Act , to limi t
nuclear liability to approximately 1  percent of the total costs of a nuclear ca-
tastrophe, an d i t agree d t o hav e taxpayer s cove r th e cost s o f radioactiv e
waste disposal. 56

So long as Sachs an d other s d o no t realiz e th e extremel y uneconomical
character o f nuclear-generated electricity , as already outline d i n chapte r 4,
they will not understand wh y utilities need to force taxpayers to pay for nu-
clear-generated waste disposal in order to remain competitive. They will not
understand wh y both government and utilities need to force states and com-
munities t o accept facilities fo r radioactive waste within their borders. They
will no t understand, consequently, the way such coercion can justify pater -
nalistic intervention . According to the lat e Nobe l Prize-winning physicis t
Henry Kendall , of the Massachusett s Institut e o f Technology, U.S. govern-
ment subsidie s fo r commercial nuclear reactor s and wast e disposa l ru n o n
the order of $20 billion pe r year. Kendall claims that if government removed
these subsidies , th e cost s of fission-generated electricity would double . Yet
already the diseconomies of nuclear power have destroyed it in the United
States; n o ne w reactor s hav e been ordere d fo r nearly 3 0 years.57 I n othe r
words, contrar y t o Sachs' s claim , military goals—in addition t o the disec -
onomies of nuclear-generated electricity and the inability of commercial nu-
clear fission to "pay its own way"—are the main reasons that the government
has picke d u p th e ta b fo r disposal o f spent fuel . An d i f these are the argu-
ments for current nuclear policy, then it is questionable whether on e should
support this policy. But if so, then i t is questionable to reject the MRS option
as contrary to current policy, as Sachs and others do.

Science Relevant to the Nuclear Waste Problem

Sachs's arguments about the Mescalero proposal also err because of scientific
problems with his arguments. He claims that the MRS proposal is flawed be-
cause i t would forc e utilitie s an d thei r customer s to "pay twice " fo r waste
storage, because the monies spent for the MRS would be in addition to the $5
billion that utilities alread y have paid into the federal Nuclea r Waste Fund.
However, Sachs ignores at least two facts. One is that the entire U.S. taxpay-
ing public has provide d hundreds o f billions of dollars of subsidies fo r nu-
clear utilities and radioactive waste storage, as already discussed in chapter
4. The other fac t i s that the nuclea r utilities pa y only a small fraction o f the
cost of waste storage . In the las t 10 years, the beneficiaries of nuclear power
(utilities and rate-payers) have paid $5 billion into the Nuclear Waste Fund.
Yet if Kendall is right, United States taxpayers have contributed $200 billion
(or $20 billion pe r year) in subsidies (i n part for waste disposal) to the same
nuclear interests. 58

If Sachs is going to make an equity argument, in considering Native Amer-
icans an d environmenta l justic e problems, then h e needs t o recognize that
utilities an d rate-payer s have neve r paid , eve n once , fo r the tota l cost s of
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waste storage . The burden ha s been borne by taxpayers. Because the govern-
ment ha s release d al l nuclea r facilitie s fro m ful l liabilit y fo r accidents ,
through the Price-Anderson Act. 59 i t arguably has jeopardized citizens' due -
process rights . Bu t i f nuclear utilitie s and rate-payer s are no t pavin g thei r
own way, they may be violating the principle o f prima facie political equality
(PPFPE), defende d i n chapte r 2 . Moreover , without th e militar y incentive s
that gav e nuclear utilitie s heav y subsidies fo r nuclear-generated electricity,
there would be no nuclear powe r plant s i n tho United States . Sachs appear s
not t o know thi s fact. A s a result, his cal l for just ice, fo r not makin g the utili-
ties and rate-payers "pay twice" for waste storage, is wrong. The point is im-
portant because , give n th e nuclea r progra m cos t overruns , th e expens e o f
waste disposal , and th o diseconomie s of commercial nuclea r fission, ther e
are likely to be additiona l financial pressure s t o cut cost s and t o jeopardize
safety a t eithe r MR S facilitie s o r permanen t repositories . This cost-cutting
could jeopardiz e further both the propose d Native-America n hosts of the fa-
cility and othe r Americans.

Sachs also err s in criticizin g using the MR S option becaus e i t takes "th e
pressure of f the federa l governmen t to seek sound long-ter m solutions t o th e
waste problem. " Sachs' s argumen t here beg s th e questio n of whether ther e
are sound long-ter m solutions to the wast e problem. If all the previous argu-
ments an d dat a give n ar e correct , including those i n chapte r 4 , MR S solu -
tions ma y b e th e onl y solution s to radioactiv e waste. Moreover, no stat e i s
willing t o accep t a  permanen t repository , an d 8 0 percen t o f Nevadans ar e
militantly oppose d t o curren t plan s fo r th e Yucc a Mountain repository. 60

And, a s already mentioned , the NA S says i t i s impossible to predic t reposi -
tory intrusio n over the nex t millio n years. 61 A s I  argued i n chapte r 5 , given
that futur e generations, i n principle, cannot be said to have given proxy con -
sent t o an unmonitored faci l i ty , an d give n that there is so much uncertaint y
regarding permanen t disposal , there are stron g grounds fo r opting for MRS
over permanent disposal. 62 Th o problem with the Mescaler o MRS proposal,
however, i s tha t i t seem s t o have violated norms o f fre e informe d consent ,
procedural justice , an d environmenta l justice, fo r al l th e reason s alread y
given.

Conclusion

Ethicists ar e generall y agree d i n acceptin g proposition s (O) , (SP), (F), and
(E)—as specifyin g condition s fo r justifie d paternalism . Ye t these proposi -
tions sugges t tha t paternalisti c intervention , i n th e Mescaler o case , i s ethi -
cally justified . I t is justified primarily becaus e o f distributive injustice s tha t
Mescalero storag e woul d brin g an d becaus e o f contemporary norm s requir -
ing fre e informe d consent , participativ e justice , an d recognitio n o f th e
PPFPE. Moreover , if there ar e government-imposed limit s o n fre e informe d
consent i n case s suc h a s biomedical ethics , the n i t is reasonable t o consider
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government-imposed limits on free informed consent in cases of technologi-
cal an d environmenta l ethics . Th e biomedica l ethic s tha t protect s experi -
mental subject s offer s a  simila r justificatio n fo r the environmenta l justice
that ought to protect indigenous peoples. And i f so, the proposed Mescalero
MRS should be rejected on grounds of environmental injustice.
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7 Risky Occupational Environments,
the Double Standard, and Just Compensation

In May 2000, a  federal judge sentenced a  corporate executive to 1 7 years in
prison an d ordered him to pay $6 million t o the famil y o f one of his worker s
who wa s permanentl y brai n damage d fro m cyanid e poisonin g o n th e job.
The sentenc e wa s the larges t ever imposed anywher e fo r an environmental
crime. In May 1999, a  Pocatello, Idaho, jury had foun d th e executive , Allan
Elias, guilty o f knowingly endangerin g th e live s o f his employee s a t Ever -
green Resources , a  compan y tha t mad e fertilize r fro m vanadiu m minin g
waste. Elia s di d nothin g t o protect hi s workers , said th e court , despit e th e
fact that employees repeatedly complained o f sore throats, said they needed
protective gear to clean company tanks , and argued that the tanks needed t o
be tested fo r toxic chemicals. When he was overcome by hydrogen cyanide
gas while cleaning a  tank, the 20-year-ol d employee Scot t Dominguez was
not rescued fo r more than a n hour . Becaus e the compan y did no t have th e
proper equipment, no one was able to help the fallen worker. 1

Although th e cour t awar d an d th e priso n sentenc e ar e large , the fac t o f
workers dying or being seriously injured on the job, because o f an unsafe oc-
cupational environment , is nothing new . I n 1991 , a  fire in a  North Carolina
chicken-processing plan t killed 2 5 workers because management had bolted
shut th e fir e exits . I n 198 5 a  U.S. immigran t who coul d no t spea k English
dropped dea d fro m poisonin g while using chemical s fo r his company' s pro-
cessing work; 8 months later , three executive s of the company , Film Recov -
ery, wer e tried an d convicte d o f murder. Whil e example s suc h a s the Idaho
and Nort h Carolin a case s rarel y hit th e fron t page s o f newspapers, the y are
widespread. Annuall y i n the United States , 7,000-11,000 people die prema-
turely fro m injurie s sustained i n the workplac e an d anothe r 62,000-86,00 0
people di e prematurel y fro m occupationall y induce d disease s lik e cancer .
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This means tha t a  total o f nearly one hundred thousan d worker s di e need -
lessly eac h yea r in th e Unite d State s fro m unsaf e -work environments , eve n
though thei r death s coul d hav e been prevented . Thes e victim s of environ-
mental injustic e represent a  largel y silen t minority , not onl y becaus e thei r
number represent s les s tha n on e one-thousandt h of the U.S . work forc e bu t
also because their deaths frequently have undetecte d cause s fo r which i t is
difficult t o hold employer s responsible. Ther e ar e only 2,70 0 practicing oc-
cupational medicine physicians in the Unite d States , and onl y a  handful of
Occupational Safet y an d Healt h Administration (OSHA ) inspectors . A t th e
time o f the Nort h Carolina chicken-processing plant fire , fo r example, offi -
cials had enoug h inspector s to check a worksite for safety only once every 75
years. And althoug h from 198 0 t o 198 8 th e U.S . OSHA referred 3 0 cases of
job-related criminal homicid e to the Justice Department, only fou r ha d bee n
prosecuted o r were being prosecute d by 1989 . i n par t because the Bus h ad-
ministration cut the funding of the Justice Department section responsible for
prosecuting companies fo r workplace deaths. Yet annual occupation-related
deaths in the Unite d State s are approximately five times greater tha n thos e
caused b y the illega l dru g trade an d approximatel y four time s greater than
those caused by AIDS. Few people are aware of the alarming occupational-fa-
tality data , and almos t no epidemiologica l studies track worker deaths ove r
the long term. In addition, most casualties of the workplace environment are
poor, African American , or Hispanic, and they have few advocates.2

Overview

Although unhealth y workplac e environment s annuall y caus e thre e time s
more death s an d injurie s than street crime, 3 eve n i n developed nation s em-
ployers ofte n hav e so much power , privilege, and statu s that they can avoi d
responsibility fo r what happens t o employees . In developing countries, ap -
parent injustice in the workplace environmen t is even more evident. World-
wide, workplace risks are increasing, in part because o f the World Trade Or-
ganization (WTO) , establishe d i n 199 5 a s par t o f th e Urugua y Roun d
Agreements o f th e Genera l Agreemen t o n Tariff s an d Trad e (GATT) . Th e
WTO has defined all worker health or safety protections , including prohibi -
tions against child labor , as "barriers to trade" that violate the WTO interna-
tional regulations by which al l member nations must abide.4

Still another reason societ y minimizes the massive number o f occupation-
related fatalitie s is tha t economist s ten d t o justif y risk y workplace s o n th e
grounds of the compensating  wage  differential  (CWD) . The CWD , or hazard-
pay premium, i s the alleged increment i n wages, all things being equal, that
workers i n risk y job s receive . Accordin g t o thi s theory , employee s trad e
safety fo r money o n the jo b market, and they know some o f the workers will
bear th e healt h consequence s o f their employmen t i n a  risky occupationa l
environment. T o determine whethe r th e CW D or hazard-pay premium suc -
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ceeds i n justifyin g allege d environmenta l injustice s in th e workplace , thi s
chapter addresses three main issues. These include (1 ) the theory behind th e
CWD, use d to defend the double standard for threats i n the occupational en-
vironment; (2) the doubtful success of four main arguments for the CWD; and
(3) the three prominent reasons for rejecting the CWD, as a proposed ration-
ale for allowing apparent environmental injustice in the workplace. After an-
alyzing these three issues , I  use the CW D arguments to assess a  current em-
pirical case : whethe r th e CW D provides a  justificatio n fo r th e apparen t
environmental injustic e faced by the 600,000 U.S. nuclear workers.

The Double Standard

Some policy experts argue that there should be no double standard, one for
occupational an d one for public exposur e t o various gases, chemicals, par-
ticulates, radiation , noise , an d othe r form s o f environmenta l pollution .
They believe tha t unless industria l employee s ar e protected b y health and
safety standard s tha t are equal to those protecting the public, then worker s
will fac e environmenta l injustice . According to critics o f this doubl e stan-
dard, employees ought not to have t o trade thei r health and well-being for
higher wages. Moreover, say critics of the CWD, paying people to put them-
selves a t ris k a t wor k i s no t significantl y differen t fro m murde r fo r hire .
Sanctioning thi s belief , Judg e Patric e d e Charette , a  Frenc h magistrate ,
caused substantial controversy when, in 1975, he and a deputy went to a re-
finery to arres t an d impriso n th e plan t manage r where a  worker had bee n
killed in an industrial accident . When he was denounced by higher French
authorities, de Charette maintained: "I don't see why i t is less serious to let
men di e a t work than i t is to steal a  car."5 Representatives who drafte d th e
17 principles o f environmental justice, at the 199 2 meeting of the National
People of Color Leadership Summit, agree with d e Charette. At least three
of thei r principle s focu s o n workers ' right s t o environmenta l justice , and
they explicitl y affir m tha t "environmenta l justic e demands th e righ t o f all
workers to a  saf e an d health y work environment , without bein g force d t o
choose betwee n a n unsaf e livelihood an d unemployment. " They als o ex-
plicitly affir m th e right s o f al l victim s o f environmental injustic e to "ful l
compensation. "6

Those who agree with the double standard for worker and public exposure
to environmental risk usually maintain tha t the CWD, the additional pay re-
ceived by employees in hazardous occupations , compensates them for their
increased risks. Mary Douglas and Aaron Wildavsky, for example, claim that
workplace risk is overemphasized an d sensationalized by "the danger estab-
lishment." They sa y most countries , notabl y the United States , have unac-
ceptably "rigid standards" for workplace risks. For those who believe that oc-
cupational safet y requirement s ar e too strict, a recurrent targe t of ridicule is
the OSHA portable toilet standard for cowboys.7
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Historical Background

Disagreement ove r allege d occupationa l injustic e i s nothin g new . Contro-
versy ove r workplace risk s originate d a t least a s early as the emergenc e o f a
division o f labor between manua l an d nonmanua l work . I n fact , th e Gree k
word fo r work, ponos, has the same roo t as the Lati n word fo r sorrow, poena.
which als o mean s "penalty. " The Frenc h wor d travailler,  "t o work," i s de-
rived fro m a  Latin word referrin g to " a kin d o f torture." And ancien t Gree k
and Roma n writings are filled with references to the diseases peculia r to one
or another profession. Perhaps th e first publication to address occupationa l
hazards an d thei r prevention was a  bookle t w r i t t en i n German y in 1472 . It
told goldsmiths how t o avoid poisoning by mercury and lead . In 1556, in hi s
treatise on the mining industry, the Gorman mineralogist Agricola wrote th e
first known revie w o f minors' healt h problems . He noted that som e wome n
who live d near the mines of the Carpathian Mounta ins in eastern Europe had
lost seve n successiv e husbands to mine-related accident s and diseases . Urg-
ing his medica l colleague s and statesme n t o make workplaces safer , i n 1700
the Italia n physician Bernardin i Ramazzini wrote Diseases o f Workers. 8

Despite the historical knowledg e tha t various diseases ar e associated wit h
particular jobs , governments hav e done surprisingl y little t o avoid o r t o re-
duce many known occupationa l risks . As J . K. Wagoner of the Nationa l Insti-
tute fo r Occupationa l Safet y an d Healt h (NIOSH ) observes , tw o centurie s
have passe d sinc e Perciva l Pot t l inke d coa l tar s to th e scrotu m cance r tha t
killed youn g chimne y sweep s i n England . Ye t "thousand s o f coke-ove n
workers i n stee l mill s around th e worl d continue to inhale the same deadl y
substances, an d the y ar e dyin g o f lung cancer a t ten time s th e rat e o f other
steel workers." 9

One reaso n fo r the continuin g controversy over workplac e hazards , an d
over whethe r t o employ a  double standar d fo r public and occupationa l ris k
exposures, i s that some nations have the same health and safet y standards for
public an d worke r exposures . Fo r example, i n 197 2 New Zealan d passed a
universal, state-run schem e t o compensate al l victims of accidents—workers
and nonworkers—th e same. I n this sense . Ne w Zealand has n o double stan-
dard fo r protection , a s th e Unite d State s does . Anothe r reason fo r contro -
versy ove r th e safet y of the occupationa l environmen t i s tha t United State s
standards fo r health i n the workplac e appear t o permi t greater risks than d o
those o f many othe r nations . In terms o f fatal-injur y r isk , fo r example, Aus -
tralian workers appea r t o enjoy a  wage increment that i s nearly triple the U.S.
increment fo r risky work. 10 An d i n term s of permissible level s of chemicals
in the wor k environment . U.S . regulation s are less strict than thos e o f coun-
tries suc h a s Germany . Sweden , an d Czechoslovakia . Standards i n Argen -
tina. Great Britain, Norway, and Per u are approximately the same as those in
the Unite d States . I n Swede n an d Germany , for example, unl ike the Unite d
States, workers hav e more extensive rights to be informed about hazards an d
to take steps t o reduce exposures . Strikes there are rare, and labo r productiv -
ity rates are among the highes t i n the world, whi le maximum-allowable-con-
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centration (MAC ) values ar e amon g th e lowes t i n th e \vorld . Th e Unite d
States, however, has no t adopte d th e approac h o f Sweden an d Germany. 11

Unlike the United States , the forme r USS R had a  long tradition of provid-
ing for occupational justice. In 1923, the USSR founded the first hospital de-
voted entirely to the study and treatmen t o f occupational diseases . No such
hospital exists i n th e Unite d States . Of course, the Sovie t enforcement pat-
terns are not known and, although MAC values may have been lowe r in the
USSR and in the new Sovie t republics suc h as Belarus and Ukraine, contro l
there probably is far less stringen t than in Western countries. I f so, then de -
spite safe r environmenta l standards i n these nations, workplace risks could
be higher. Regardless of whose enforcement patterns are better, however, risk
comparisons amon g countrie s rais e a  number o f interesting philosophica l
questions. Amon g these are when a workplace environment i s so dangerous
that i t is unjust. Do the German s have a more or less desirable risk philoso-
phy than their American counterparts? Why do German MAC values tend to
be lower, often by a factor o f 10 or more, than corresponding U.S. standards,
even thoug h German y must confron t man y o f the sam e problem s tha t th e
U.S. faces? 12 Apart from whether risky workplace environments ought  to be
improved, are lower MAC values even technically possible? If they are pos-
sible, would they be so costly as to jeopardize economic well-being? Would
most workers an d citizen s be willing t o pay for them by raising the price of
goods and services produced in risky ways?

The Theory of the Compensating Wage Differential

A variet y o f factor s ar e probabl y responsibl e fo r the mor e lenien t occupa -
tional safet y standard s i n th e Unite d State s a s compared t o those i n othe r
countries. One of the reasons i s the surprisin g lower emphasi s on equity or
environmental justic e i n th e Unite d States ; U.S. standards typicall y allow
much highe r pollution-exposur e level s fo r workers than fo r the public . I n
large part , this i s because U.S . policy-makers do not believe that equit y re-
quires occupationa l and publi c exposur e level s t o be the same , given that
workers allegedly receive higher pay because of their higher exposures . Fo r
example, the U.S. maximum permissible dose of whole-body ionizing radia-
tion that can be received annually by the public is 100 millirems. The maxi-
mum permissibl e dos e fo r the sam e tim e perio d fo r industria l worker s i s
2,000 millirems pe r year , averaged over 5  years, with a  maximum o f 5,000
millirems for any given year. Thus a nuclear worker could legally receive 50
times a s much radiatio n a s a  member o f the publi c i n a  given year. 13 Thi s
double standar d i s even more troubling when on e realizes that befor e 199 0
the public standard was 10 times stricter than the worker standard for ioniz-
ing radiation. After 199 0 th e publi c standar d became 5 0 times stricter fo r a
given year. These numbers reveal that, while the government is doing a bet-
ter jo b of protecting th e majority , th e member s o f the public , i t may no t b e
doing the same for workers, especially since there is no safe level of ionizing
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radiation. Indeed , since 199 0 worke r protection fro m ionizin g radiation ha s
been getting worse , not better.

The main reason U.S . policy-makers do not believe that equity or environ -
mental justice demands th e same standard, for occupational and public expo-
sure t o various pollutants , is that they do no t believ e the tw o type s of expo-
sures ar e analogous . I f people appl y th e principl e o f prim a faci e politica l
equality (PPFPE) , defende d i n chapte r 2 , to occupationa l risks, the y coul d
easily argu e tha t highe r wage s i n risk y job s justif y mor e lenien t workplac e
safety standards . Likewise , they coul d say that th e curren t double standar d
meets criteri a for participative justice , as discussed i n chapter 2 , because th e
workers consent t o take risky jobs. Proponents of the method o f revealed pref -
erences fo r evaluating risks, 14 fo r example, define , occupationa l risk s as vol-
untary risks bu t publi c risks a s involuntary becaus e peopl e giv e no explicit
consent t o them. Because proponents of the CWD claim, correctly, that invol-
untarily imposed risks ought to meet more stringent safety requirements, they
say the doubl e standard fo r occupational and public : risks is reasonable. 15 On
the one hand. Kip Viscusi an d Chauncey Starr , two of the preeminent propo-
nents o f the CWD and th e metho d of revealed preferences , claim that empiri-
cal data show that, as the workplace risk increases, so do the wages. Elephant
handlers at the Philadelphia zoo, for example, receive an extra thousand dol -
lars per year because o f the risk s they fac e o f being mauled by a n elephant. 16

On the othe r hand, opponents o f the CWD say the wage-risk relationship i s
not s o simple, especially in Western countries. They claim that many factors ,
in addition t o risk, determine the wage s people accept for given work . Some
of these factor s includ e th e degre e o f education or training necessary fo r th e
job; the extent to which people arc available to perform the work: the physical
strength required t o do the task ; or the lac k of other employment opportuni-
ties. Hence , althoug h ther e i s some sor t o f wage-risk relationshi p such tha t
wages often ris e as job risks increase, they say this relationship is not simple .
In fact , the y not e tha t differen t economist s actuall y calculat e differen t
CWDs—different increment s o f pay per ris k increment.17

Viscusi's and Starr' s view, widely accepted amon g risk assessors, i s part of
the classic theory of the CWD. Adam Smith formulated th e fundamental eco-
nomic principle s o f this theory long ago. As Smith expresse d it . "the whole
of the advantage s an d disadvantage s of the differen t employment s of labor"
continually ten d towar d equalit y becaus e th e wage s var y according t o th e
hardship o f occupation. On Smith' s theory, people exposed t o a risky work-
place ha d advantage s an d disadvantage s whose su m wa s equa l t o tha t for
people not exposed to such risks , because those i n the high-risk occupations
were provided wit h higher rates of pay than those in low-risk jobs. They vol-
untarily agreed to "trade" some degre e of workplace safety fo r higher wages .
In other words, the classi c market solution to the proble m o f how to contro l
occupational risk s is to use an "economic fix" for setting standards. 18

According t o Smith , employer s usin g dangerou s technologie s wil l lac k
employees unless the y raise wages o r offer som e other inducement to attract
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workers. Thes e hazard-pa y premium s o r CWDs thu s partiall y compensat e
workers for the expected economic cost s of their later work-related injury or
illness. Smith' s theor y als o suggest s that th e necessit y for firms with risky
jobs to pay higher wages also gives them incentive s t o invest i n safet y an d
health precautions . According to the theory , they ca n recover these invest -
ments i n the for m o f lower CWDs or hazard-pay premiums. Smith' s theor y
thus predicts tha t worker s wil l b e awar e o f many o f the hazard s t o whic h
they are exposed, that quit rates will be higher in hazardous jobs than in saf e
jobs, an d that—al l things bein g equal—risk y occupations will pa y highe r
wages than safe occupations.

Smith's theor y o f the CW D falls shor t o n severa l counts . Fo r on e thing ,
dangerous job s typicall y ar e not fille d b y rationa l agent s who ar e wel l in -
formed of the risks. Workers who have little formal education and who have
difficulty recognizing subtle hazards often have risky jobs. This fact makes it
important to note that at least two assumptions underlie Adam Smith's the-
ory o f compensating differentials . First , workers must be awar e of the haz -
ards they face. Second, they must have a number of meaningful jo b possibil-
ities. Both of these assumptions often are at variance with the facts in the real
world. Th e numbe r o f realisti c jo b option s enjoye d b y differen t worker s
varies widely dependin g o n their skill s and socia l status. To the extent that
hazardous occupation s ar e fille d wit h les s skille d an d sociall y disadvan -
taged workers, Smith's theory requires that such jobs will offer meager CWDs
or hazard-pay premiums.19

In arguing for a market mechanism, the CWD, to compensate for the prob-
lems of alleged environmental injustice and distributive inequities raised by
the double standard for occupational and public risk, economists, risk asses-
sors, and public policy-makers generally employ at least four arguments . In
this chapte r I  examine an d evaluat e eac h o f them, i n orde r t o determin e
whether they succeed in justifying apparen t environmental injustice.

The Welfare  Argument  for the  CWD

One defense of the CWD relies o n a welfare-based argument. Its proponents
maintain that "insistence on uniform hazard regulations will inevitably lead
to ... detrimental " results. They claim that this detriment will occur because
the double standard enables those in high-risk occupations to boost

their income status above what i t would otherwis e have been. If all jobs
were required t o be a s saf e a s the mos t highly pai d white-colla r posi -
tions, the income status of those at the bottom of the income scale would
be lowered further. Wage premiums for risk do exist, but they are not suf-
ficient to offse t al l of the othe r factors generating the low-income status
of the workers who receive them.20

In other words , advocates of the welfare argument maintain tha t the doubl e
standard for risk benefits low-income groups because it provides them with
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higher wages than would a uniform standard. A s Viscusi puts it , the CWD in-
creases welfar e by enabling society to ration expenditures an d b y providin g
incentives fo r safety. He notes tha t

if coke-oven workers ar e willing to endanger their lives in return for sub-
stantial salaries , o r i f Indi a choose s t o develo p nuclea r energ y a s th e
most promisin g energ y sourc e fo r it s long-ter m development , govern-
ment effort s t o interfere with thes e decisions will reduc e the welfar e of
those whose choices ar e regulated. 21

Although th e welfar e argument i s highl y persuasive , i n par t becaus e i t
correctly emphasizes the importanc e of worker autonomy over government
intervention, i t i s promise d o n a  numbe r o f assumption s that ar e highl y
doubtful. Perhap s th e mos t basic o f these i s that worker preferences ar e au-
thentic indicator s o f desirable values,  or at least that workers are better able
than governmen t t o determin e wha t i s i n thei r bes t interests . However, in
many cases , even workers ' own preference s are not legitimat e indicators of
authentic welfare, a s can be seen if one examines some persons' preferences
for particula r marriag e partner s o r fo r dangerous habits , such a s smoking .
Preferences merel y indicat e wants o r demands , regardless of whether the y
are correct o r desirable , whereas welfar e i s concerned only with legitimate
demands, correc t wants . Not onl y i s i t doub t fu l tha t preference s measur e
welfare, bu t eve n economist s admit discrepancie s between willingness-to -
pay an d CW D measures o f welfare. These empirica l discrepancies sugges t
there ma y b e a  proble m wit h usin g eve n worke r preference s t o measur e
welfare.22

Another questionabl e assumptio n of the welfar e argument is that i t is eth-
ically acceptable to allow person s to trade their health and safet y fo r money.
Clearly some such tradeoffs would b e wrong, such a s those i n which peopl e
allowed themselve s t o b e cruell y tor ture d i n exchang e fo r money . The y
might be wrong eithe r becaus e they faile d t o acknowledge someone's rights ,
because the y di d no t respec t th e d ign i t y o f humans , becaus e the y allowe d
the perpetrato r (o f the torture ] t o behave i n reprehensible ways, or bee, us e
they permitte d on e huma n t o use , another a s a  means to an end . whe n hu -
mans ought to be treated only as ends. I n other words, as I argued in chapte r
6. i t i s no t generall y ethicall y acceptabl e t o allo w person s t o trad e thei r
health an d safet y fo r money. One reaso n is that those a t risk migh t no t exer -
cise genuine fre e informe d consent to the risk . As 1  argued in chapters 2 an d
6, their alleged agreement t o take , risky job s also migh t violate norms of par-
ticipative justice . Anothe r reaso n i s tha t consen t alone , eve n i f genuine ,
often i s not sufficien t t o guarantee that a n ac t i s moral. Although the y often
are necessary conditions , consent an d compensatio n are no t sufficien t con -
ditions fo r th e morali t y o f a n action . The y ar e no t sufficien t becaus e th e
moral qualit y o f an ac t i s also determined by variou s rights , duties, virtues ,
and agreements. 23 Thu s i t may no t he adequate to defend apparent environ -
mental injustic e in th e workplac e by appealing to the welfar e argumen t for
the CWD.
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The Market-Efficiency  Argument  for the  CWD

A second argument for accepting the CWD is that it allows individuals to de-
termine more efficient job-risk tradeoffs . Viscus i notes that

market allocation s o f individual s t o job s wil l promot e efficien t
matchups i n many instances. If the worker bears all of the harm associ-
ated with the risk and i f he i s cognizant of his ow n particula r risk, not
simply the average risk for all, he will select his job optimally . . . work-
ers are not in jobs at random and the market promotes the most efficien t
matchups.24

For example, Viscusi says, "African-Americans with the gene for sickle-cell
anemia ma y incu r a  greate r risk o f harm fro m th e low-oxyge n condition s
faced by a pilot, and femal e mail sorters have a greater frequency of back in-
juries when movin g the standar d seventy-poun d mai l sacks. " I f these mi -
norities and women have accurate knowledge of the greater risks they face in
particular circumstances , Viscusi says, they will use the market mechanism
in an efficient wa y so as to select the job for which they are the most suited.
Or, as Dorman puts it , occupational safety i s a commodity traded on a mar-
ket, and people can buy what they want of it.25

As is probably evident, the assumptions underlyin g the market-efficienc y
argument ar e simila r t o thos e supportin g th e welfar e argument . Bot h ap -
proaches requir e on e t o assum e tha t employees ' preferences  measur e au -
thentic worker welfare.  A s already argued , however, this assumption i s not
generally true. If it were, there would never be grounds for government inter-
vention in markets, for example, to protect potential victims or to se t mini-
mum standards fo r workplace conditions. Likewise, if this assumption were
true, then one would have to condone the sweatshop conditions of a century
ago. One would hav e to agree that 12-hou r workdays o f a bygone era were
ethically desirabl e becaus e the y allowe d worker s t o choos e a n "efficien t
matchup." O n th e contrary , th e efficienc y an d th e optimalit y o f worker
choices, whethe r amon g anemia-pron e Africa n American s o r backache -
prone women, is in part a function o f the choices available  to workers. If an
economy is not diversified, and if employees have no real occupational alter-
natives in th e fac e o f the nee d t o fee d thei r families , the n i t hardly can be
said, a s Viscusi and other s do , tha t the "marke t .  . .  will promot e efficien t
matchups." A s Elizabet h Anderson put s it , th e CW D reveals neithe r th e
value of life no r ho w th e marke t efficiently distribute s occupational safety ;
instead the CWD reveals only the risks people are obliged to take in order to
discharge their responsibilities. 26

The market-efficienc y argumen t for the CW D also is questionable in tha t
the ethica l condition s necessar y fo r desirabl e marke t transaction s fre -
quently are not met in real life . Recal l that economists admi t that informa -
tion is necessary for the market to be efficient. A s Viscusi put i t earlier (em-
phasis mine): "If th e worker  bears all of the hazard associated  with  th e risk
and i f he is cognizant o f his own particular risk, not simply the average risk
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for all , he will selec t hi s job optimally" wit h respec t t o his own risk poten -
tial and persona l advantage s an d disadvantages . Thi s means that , even o n
the term s o f CWD proponents, th e validit y o f the market-efficienc y argu -
ment i s premised o n workers' havin g adequate knowledg e o f their particu -
lar risk situations . Bu t are people generall y awar e of the hazard s the y face ?
Most ris k assessor s probabl y woul d sa y the y ar e not . Chauncey Star r an d
Christopher Whipple , a s wel l a s Baruc h Fischhoff , Pau l Slovic , Edwar d
Lichtenstein, an d othe r ris k assessor s an d economists , hav e repeatedl y
pointed ou t that intuitive or subjective estimates o f risks made by educated
laypeople ar e quit e divergen t fro m analytical , allegedl y objective, assess -
ments o f risk s mad e b y experts . Laypeopl e typical l y overestimat e low -
probability risks an d underestimat e higher-probabilit y ones . Fo r example ,
they overestimate catastrophic chemical risks but underestimate risks asso -
ciated with automobil e accidents.27 I f these economist s an d ris k assessor s
are correct , the n th e condition s necessar y fo r ethical us e o f the argumen t
from marke t efficienc y (ful l informatio n an d th e abil i t y t o pay t o obtai n it)
often ma y no t b e me t i n rea l life . Bu t i f these condition s are no t satisfied ,
then th e argument ma y not provide convincing grounds for supporting th e
CWD and fo r claiming tha t i t offset s apparen t injustice s i n th e workplac e
environment.

The Autonomy Argument for the  CWD

A third reason fo r risk assessors ' usin g the CWD, to justify apparen t environ -
mental injustic e in th e hazardou s workplace , i s thei r allegatio n tha t i t pro -
vides fo r more worker freedom and autonomy than would a  theory not base d
on a monetary differentia l bu t base d instea d o n unifor m standards . As Vis-
cusi put s it , if individuals are full y informed , "then i n a  democratic societ y
we shoul d respec t thes e [wag e an d employment ] choices." H e als o warn s
that "uniform standard s d o not enlarge workers' choices; they deprive work-
ers o f the opportunit y t o selec t th e jo b most appropriat e t o thei r ow n ris k
preferences" an d the y enable rich person s t o impose their lower-risk prefer -
ences o n lower-incom e classes . Accordin g t o thi s autonom y argument, ac -
ceptance o f uniform risk standards (fo r the public and workers ) and rejection
of the CWD are not desirable because they represent "interference with indi -
vidual choices."28

Like th e previou s tw o arguments , this on e als o is based o n th e doubtfu l
presupposition tha t freedom and autonom y ar e served b y identifying occu-
pational preferences  wit h authenti c worke r welfare.  A s alread y argued ,
such a n identificatio n does no t wor k i n al l cases . Th e presuppositio n als o
fails t o take account o f the fac t tha t just because peopl e hol d particula r job s
does no t mea n tha t thei r occupation s ar e expression s o f their preferences .
Many peopl e engag e i n certai n wor k simply because the y hav e n o other al -
ternatives. Moreover , i n th e absenc e o f minimu m standard s fo r occupa -
tional safety , an d i n th e absenc e o f alternativ e opportunities fo r employ -
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ment, people coul d hardly claim that their occupation s were a result o f au-
tonomous choice . I n fact , minimu m ris k standards , o r stricte r safet y re -
quirements, actuall y migh t enhance occupational autonomy, because work-
ers migh t no t b e force d b y circumstance s t o accep t job s whose risks wer e
higher than those they actually wished to bear. As Christopher Seller s notes ,
even th e court s recogniz e tha t protectiv e legislatio n sometime s ough t t o
take precedence ove r worker autonomy. A Utah decision in 1896, upheld in
1898 b y the U.S . Supreme Cour t i n Holden  v . Hardy, provide s a  paradigm
case o f a successful argument for protective legislation ove r worker auton-
omy. The decisio n confirme d tha t th e la w limiting th e workda y of smelter
employees did not violate the "freedom of contract" theory of employers be-
cause th e noxiou s lea d gase s endangere d th e healt h o f the workers . Thi s
case became a symbol for the lega l power of worker protection over laissez-
faire insistence o n worker autonomy or "freedom o f contract." Workers' au-
tonomy became subject to protective legislation because courts determined
that, given certai n backgroun d circumstances , workers might b e force d t o
endanger thei r healt h i n exchang e fo r wage compensatio n neede d t o sur -
vive.29 I n failin g t o tak e accoun t o f th e numerou s factor s tha t limi t fre e
choice, Ki p Viscusi, Peter Dorman, and othe r proponent s o f the autonomy
argument appear to assume, erroneously, that government safety regulations
always limi t •workers ' freedom and tha t thes e alleged limitations are worse
than thos e impose d b y mor e lenien t standard s governin g occupationa l
safety. If their assumptions ar e wrong, then the autonomy argument may not
support using the CWD to justify apparent environmenta l injustice s in risky
workplaces.

The Exploitation-Avoidance Argument  for the  CWD

Many proponents o f the CWD realize, however, that occupational safety an d
worker welfare are not always guaranteed simply by letting market forces op-
erate. They know that ofte n employee s can be exploited by employers i f the
managers are not forced to provide a  safe working environment. To counter-
act this tendency to exploitation, economists maintain tha t a necessary con-
dition for ethical implementation o f the CW D is that workers have adequate
information abou t the risk s the y incur . They admi t tha t "th e mos t salient "
form of market failure is inadequate worker information and that "if workers
and firm s ar e no t full y cognizan t o f the jo b risks resulting fro m thei r deci -
sions, the desirable properties usually imputed to market outcomes may not
prevail." They say if workers avoid "mistakes in [risk ] estimation" an d "dis -
tortions in monetary evaluation, " then th e CWD will operat e both ethically
and efficiently. 30 T o avoi d worke r exploitatio n an d marke t failur e o f th e
CWD, its proponents ofte n advocat e employee education.

Admittedly, this exploitation-avoidance argument is an improvement over
CWD arguments tha t ignor e the rol e of occupational-risk education. Its flaw,
however, is its major presupposition that education and compensation, alone,
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provide sufficien t ground s fo r worker consent an d autonomy . The argumen t
takes too simplistic a  stance as to the requirements fo r legitimate consent an d
free choice. Other factors besides people' s knowledg e o f a situation and their
being compensate d fo r losses determin e th e mora l qualit y o f choices abou t
that situation . A s already argued, even perfectly informed workers who con -
sented to the level of compensation fo r their high-risk jobs nonetheless migh t
have been force d t o take the work, particularly if alternative employment op-
portunities wer e not available or if they needed th e money. And i f so, then in
addition t o workers' havin g ful l knowledg e o f their risk situation an d bein g
compensated fo r it, genuine market efficiency an d environmenta l justice also
require tha t occupationa l choices be made i n a context o f ethically desirabl e
background conditions . Such background conditions might include the oper-
ation of a free market and the existence of alternative employment opportuni -
ties. Without these background conditions , it is not clear that ethically desir-
able employee—employment matchups will occur.•"

Consider, for example, th e Appalachia n situatio n described i n chapte r 3 .
How desirabl e ar e the wage s an d jo b conditions o f miners workin g in Ap -
palachian coa l fields? (Appalachia includes much o f the state s o f Kentucky,
West Virginia, Virginia, Tennessee, North Carolina, and Sout h Carolina. ] It is
well know n tha t mining i s one of the highest-risk occupations 32 tha t poore r
workers are typically employed in the most risky jobs, 33 and that residents of
Appalachia generall y hav e n o alternativ e to workin g i n th e mine s unles s
they wan t t o move out o f the region . There ar e few alternatives because th e
Appalachian econom y is not diversified , because ther e i s no job training for
a variety o f occupations, and becaus e absentee corporations (controlling 80
percent o f al l Appalachia n lan d an d minera l rights ) als o contro l th e onl y
jobs. The Appalachian situation often i s one of monopsony, where owners of
most of the land als o control most employment. 34

Even i f Appalachian coa l miners wer e compensated generously an d eve n
if they all had perfec t informatio n as to the danger s of their jobs, background
conditions i n the Appalachian econom y likely would preven t thei r makin g
minimally voluntary choices t o work in the mines. But if they were no t abl e
to mak e minimall y voluntar y choices a s t o th e for m o f their employment,
then it is not clear that proponents o f the CWD succeed i n arguing that i t jus-
tifies a  riskier workplac e environment . Those wh o wan t t o defend suc h a n
environment thu s face at least two obstacles. They seem unabl e to argue that
if worker s ar e awar e tha t thei r job s ar e extremel y risky , the y freel y choos e
those risks . The y als o ar e unable t o argu e convincingl y that th e prevailin g
double standar d (wit h respec t t o occupational and publi c risks ) actually is
acceptable to workers. In fact, as noted in earlier chapters, if background con-
ditions necessary fo r procedurally just employment choices ar e not met , it is
not clea r tha t allege d acceptanc e o f the CW D is just . As John Rawls pu t it ,
"only against the backgroun d o f a just basic structure .  . . and a  just arrange-
ment o f economic an d socia l institutions, can one say that the requisit e just
procedure [fo r occupational and othe r choices] exists."35
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Despite the soundness o f this insight abou t background conditions , man y
economists an d risk assessors ofte n neglect it in their considerations. Fo r ex-
ample, in an otherwise excellent book on risk, even the philosopher Nicholas
Rescher appears to neglect the role of background conditions in determining
ethically acceptable ris k choices. He speaks, for example, of suicide as being
a "wholl y voluntary " mod e o f deat h an d o f incurabl e diseas e a s bein g a
"wholly involuntary " mod e o f death.36 Suc h languag e ignore s th e impor -
tance of background condition s i n determinin g what is more or less volun -
tary. Death by suicide migh t not be "wholl y voluntary," as he says , if it i s a
consequence o f medication-induced depression , especiall y i f th e medica -
tion's side effects were unknown by the patient and the doctor prescribing it.
Likewise, death by incurable disease might no t be "wholly involuntary," as
he says, if it is brought on more quickly by a person's unwillingness t o take
proper medica l treatments, follow prescribed diets , and s o on. To the degre e
that philosophers, economists , and risk assessors ignore the numerous way s
in which backgroun d conditions ca n affec t th e voluntarines s o f an action—
and therefor e it s environmenta l justice—t o the sam e exten t ar e the y als o
likely to misjudge the voluntariness with which persons genuinel y accep t a
particular level of risk in a specific job.

In addition to the Appalachian example , there i s further evidenc e for the
thesis that , eve n wit h ful l informatio n abou t risk , worker s ofte n ar e un -
likely t o make minimally voluntary decision s to accept high-ris k employ -
ment. This evidenc e i s that peopl e wh o ca n affor d t o do so usually avoi d
working in hazardou s occupations . I t is wel l know n that—apar t from ad -
venture recreation—as people's income increases, their general willingness
to accep t extremel y risk y situation s decreases. 37 I f this wealth-ris k rela -
tionship ofte n holds , the n workers ' allege d acceptanc e o f hig h occupa -
tional risks may be explicable more by the constraints imposed by their low
income an d limite d jo b skills tha n b y thei r understandin g th e danger s to
which the y ar e exposed. Even if proponents o f the exploitation-avoidance
argument are correct in believing that proper education of workers theoret-
ically ca n block exploitatio n o f employees i n high-ris k occupations , i t i s
still no t clea r that , practicall y speaking , such educatio n typicall y can be
accomplished. Tw o reasons fo r doubts ar e tha t i f employers provided ful l
information, thi s would probably cut their work force38 and that those who
accept high-risk job s tend t o be less educated an d thu s les s able to under -
stand risks they face . I f full education i s not possible, it is not clear that one
would b e justified i n implementing a system of compensating wage differ -
entials a s a  wa y t o offse t apparen t environmenta l injustic e i n th e risk y
workplace.

What d o empirica l dat a revea l abou t employe e ris k education ? Deliber-
ately or out of negligence, companies and regulators ofte n have kept their re-
search findings about hazards secret from employee s exposed to them. In the
case o f vinyl chloride , fo r example, long before anyone kne w tha t worker s
were a t ris k fro m live r cancer , ther e wa s stron g evidenc e t o suppor t a
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presumption of a serious occupationa l hazard . Similarly, decades after coun-
tries such as Japan banned carcinogenic dy e ingredients fro m th e workplace.
American worker s "ar e stil l literall y sloshin g i n them." 39 Whe n compan y
doctors have bee n awar e o f employment-induced illness , for example, fro m
asbestos i n the Johns-Manville factory i n Pittsburgh, often the y have covere d
up this fact fo r decades. 40

Even som e proponent s o f the CW D admit tha t "availabl e evidence sug -
gests tha t fe w firm s mak e a  comprehensiv e effor t t o infor m worker s o f th e
risks the y face. " Fo r example, n o firm s tel l thei r employees th e averag e an -
nual deat h risk they face . Muc h informatio n tha t corporation s do provide is
not intende d t o enabl e worker s t o asses s th e ris k mor e accuratel y bu t t o
lower employees' assessment s o f the risk. For example, the most widesprea d
claim b y firm s i s tha t Nationa l Safet y Counci l statistic s indicat e that th e
worker i s safe r o n th e jo b tha n a t home. 41 Thi s statemen t i s intentionally
misleading because althoug h the averag e job is safer tha n livin g in the aver-
age home, clearly risky jobs , like mining, are no t safe r tha n living in the av-
erage home. The clai m als o mislead s because othe r factors (than saf e jobs )
account fo r homes, o n average, being riskier. Homes include old people an d
very youn g people , both more prone t o die tha n workers. According to this
"healthy-worker" effect , job-ag e people thus are les s likel y t o die than aver -
age members o f the population . And i f so, then this healthy-worker effect i s
not a  result o f especially saf e workplaces . Moreover , man y companie s hir e
only the healthies t workers , af te r performin g genetic test s on them : as a re-
sult, suc h worker s ar e likel y t o remai n healthy , eve n i n somewha t unsaf e
work environments. 42

In situation s where ther e i s no decei t o n th e par t o f employers regarding
the relevant risks faced by their employees an d in which workers receive ful l
information, eve n thi s i s not enoug h to ensure tha t th e practica l conditions
necessary fo r wholly rationa l occupationa l choices have been met . One rea-
son is that employees exposed t o high-risk situations typically tak e on the "it
won't happe n t o me" syndrome. 43 The pervasiveness of this syndrome indi-
cates that, even when th e theoretical conditions for full employe e education
are met, they migh t no t be satisfied in particula r concrete cases. This in turn
means that , because their knowledge is not operative , many employees prob-
ably ar e no t makin g wholly voluntar y decision s to wor k i n high-ris k situa-
tions.44 An d i f not, their decisions fai l t o j u s t i f y th e apparen t environmenta l
injustices i n risky workplaces.

Arguments against the CWD

In addition t o these consideration s that ful l educatio n an d compensatio n d o
not constitut e sufficien t condition s fo r affirming tha t employees i n high-risk
occupations accep t thei r job s i n a  full y voluntar y sense, ther e ar e severa l
other reason s tha t th e CW D may no t succee d i n justifyin g risk y workplac e
environments. Thes e reason s include the fact s tha t the differentia l ma v no t
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exist; that acceptanc e of CWD risks ma y impose them involuntaril y on oth -
ers; and that such acceptance may rely on faulty risk perceptions .

There May  Be  No CWD

Perhaps the most basic reason for doubting that the CWD provides an ethical
justification for risky workplace environments i s that the CWD may not exist .
Some researchers hav e show n that , whe n al l workers ar e lumped togethe r
from lowes t to highest paid, then risk and salary increase proportionately, as
the CW D theory predicts . However, when researcher s separat e th e worker s
into tw o groups, with white , male , unionized, college-educated , o r skilled
workers in a primary group , and with nonwhite, female , nonunionized, non-
college-educated, or nonskilled worker s in a secondary group, the CWD the-
ory falls apart . The primary group workers enjoy a  CWD, while those in th e
secondary grou p d o not . Hence the allege d CWD for the entir e grou p (pri-
mary and secondar y workers) appears to be merely an artifac t o f data aggre-
gation. I n fact , th e primary-grou p CW D actually ma y exacerbat e unequa l
treatment of those in the secondary group (nonwhite, female, nonunionized ,
and s o on)45 becaus e i t cover s up th e lac k o f CWD in th e secondar y group
once the data are aggregated.

Indeed, som e economist s hav e show n that , fo r nonunionize d workers ,
there is a negative CWD . As risk increases, wages get lower. And as already
noted, to the degre e that risk y jobs are filled by less-skilled o r socially dis-
advantaged workers , even Ada m Smith' s theor y suggest s there may be no
hazard-pay premium or CWD. In fact, when one compares wage rates across
jobs, not adjustin g fo r skill requirements, one observes that hazardous job s
pay 20-30 percent les s than saf e employments . The expedient way fo r em-
ployers to hold down wages thus is to hold dow n skil l requirements. Socia l
and economic inequality in society at large provides these employers with a
supply of disadvantaged workers willing to accept health and safet y risks in
return for compensation. In fact , a  pattern of hazards an d lo w wages could
not exis t without a  large supply o f socially disadvantage d worker s willing
to accep t bot h hig h hazard s an d lo w wages . Thi s genera l associatio n be -
tween hazard s an d wage s across occupations suggest s that unsaf e jobs are
generally lower-paying than saf e ones . Bu t if market competition i s to gen-
erate wag e premium s i n hazardou s jobs , thi s mus t occu r i n occupation s
where th e worker s themselves ar e awar e o f the risk s o f the job . If a job i s
hazardous but the workers are unaware o f this fact , ther e is no need fo r the
employer to pay a CWD or wage premium in order to keep the employees on
the job.46

If the preceding reasoning is correct, then at the very least, the CWD may not
exist fo r all labor groups.47 I f not, then the economic rationale fo r higher risk s
and apparent environmental injustice in the workplace cannot exist where the
CWD does not exist . And eve n i f there is a genuine CWD for some workers—
those already most privileged in society—that compensation, alone , may not
provide a general ethical justification fo r higher workplace risks.
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CWD Acceptance  May  Hurt  Innocent  People

A second reason fo r believing the CW D may no t just if y riskie r workplaces i s
that worker s migh t no t hav e the righ t t o accept th e CW D because o f the at -
tendant risk s imposed o n innocent people . Consider the case in which work -
ers allegedly accep t hig h occupationa l exposure s t o some carcinoge n i n ex-
change fo r a  ver y hig h wag e differential . Th e employee s migh t b e full y
cognizant o f the health hazard s involved , and they might agree that the com-
pensation afforde d i s adequate . Nevertheless , worker s wh o expos e them -
selves t o carcinogeni c material s may be exposing their families t o them vi a
avenues suc h as shoes and wor k clothes. Becaus e most carcinogen s also are
mutagens, the y als o ma y be exposin g thei r potential children and thei r de-
scendants t o mutagenic hazards . O f course, one migh t argue that carcinogens
on wor k clothe s ar e minima l or that unbor n members o f future generation s
have n o rights t o be protected fro m mutageni c risks.

While the issue s o f minimal ris k levels and right s of future generations are
too extensive t o be discusse d here. 48 on e fac t abou t th e carcinogenic/muta -
genic ris k situatio n doe s see m clear . Provide d the y genuinely consen t an d
are not being exploited , workers migh t hav e rights to take risks that threate n
only themselves . I t i s les s obviou s tha t the y hav e right s t o tak e risk s tha t
might damage something—the gene pool—tha t is beyond themselves . Hence
it i s questionable whethe r an y peopl e intendin g to reproduce have right s to
accept workplac e risk s tha t ar e mutageni c when thos e risks ar e higher tha n
those t o which th e publi c i s normall y exposed. A s Reselle r put s i t s o well ,
people ough t onl y take risks for themselves, no t fo r others: "morality enjoins
conservatism."49 Th e mora l aspec t o f risk-taking arises when the choice s of
individuals bea r upon th e interest s of others. 50

One does not have to move t o fu ture generations, of course, to discover in-
nocent victim s o f workers' allege d rights to expose themselve s t o industria l
toxins i n exchang e fo r highe r wages . Som e occupations , suc h a s tha t o f
air-traffic controller , produc e hig h psychologica l risks . I t i s questionabl e
whether employee s hav e rights to accept such high-stress risks when thei r ef-
fects ar e not born e merel y by the m bu t als o by thei r families . Likewise, it i s
questionable whethe r particula r workers, for example, in asbestos factories,
have right s t o accep t highe r workplac e risks i f suc h risk s als o affec t thei r
families. A s alread y suggested, i t is commonplace; for family member s o f as-
bestos worker s t o contrac t cance r becaus e the y hav e bee n expose d t o th e
fibers carried hom e o n clothing . Some wives hav e die d o f asbestos-induce d
cancer merel y becaus e the y washe d thei r husbands ' clothing . Close contact
with their fathers has also caused the children of asbestos workers to contract
cancer, an d recen t U.S . examination s have revealed dangerous level s of lead
in th e bloo d o f lead workers ' children , chiefl y a s a  consequence o f inhaling
lead dusts brought hom e o n clothes5 1

Admittedly, some worker s migh t b e forced t o accept risk y jobs to suppor t
their families . And admittedl y some o f the hazard s face d b y th e familie s of
those i n high-ris k occupation s coul d b e eliminate d o r reduce d b y simpl e
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practices suc h as workers' bathing and discarding thei r work clothes befor e
coming home. Nevertheless, to the extent that employees' acceptance o f haz-
ards thereby places a higher health risk on those other than themselves, the n
to the same degree their right to take such risks is questionable .

The CWD  and Inconsistent Risk  Attitudes
A third argumen t tha t th e CW D does no t justif y a  workplace environmen t
with higher risks than a public environmen t i s that proponents o f the CWD
often defen d thei r stanc e b y makin g inconsisten t appeal s t o workers ' ris k
perceptions. Whe n Star r an d othe r proponent s o f the CW D wish t o justif y
workers' acceptanc e of higher risk s i n return fo r higher wages , they take an
interesting stance. They maintain tha t onc e employees ar e adequately edu -
cated regarding th e risks the y face , regulation s ough t t o follow employees '
risk preferences.  The y als o sa y that regulator s have n o right to tell workers
they canno t follo w thei r preference s fo r higher risks. 52 However , when th e
same proponents of the CWD wish to justify government imposition of par-
ticular standard s fo r public ris k in the fac e o f citizens' demand s fo r stricter
regulations, they take a different stance . They maintain tha t risk preferences,
even of highly educated laymen, are subjective, intuitive, and generally erro-
neous. Therefore , the y say , regulators ough t no t t o accep t th e public' s de -
mands fo r lower risks but instea d ough t to follow risk experts ' opinions be-
cause thes e reflec t "rational " preference s for higher risks. 53 Fo r example ,
speaking of the public's "irrational " aversio n to low-probability, high-conse-
quence nuclea r accidents , Starr and Whipple maintain tha t lay perceptions
regarding this technology are incorrect. They say public demands for greater
nuclear safet y are not reasonable, since they fly in the face of experts' beliefs
about acceptable levels of nuclear risk.54 The y also ignore the public' s right
to determine risk levels. Moreover, psychometric surveys of attitudes abou t
risk reveal that there is no significan t difference , i n leve l of relevant techni-
cal knowledge, between those members of the public who favo r greater , and
those expert s wh o favo r less , safety. 55 An d i f not , the n ther e ma y b e n o
grounds fo r rejecting risk-averse attitude s o f either worker s o r the public ,
contrary to what CWD proponents suggest .

Proponents o f the CWD, who claim workers voluntaril y accep t risky jobs,
often advocate  uncritica l acceptance of worker perceptions o f risk. They do
so in order to justify les s stringen t occupational  standards.  The y contradict
themselves whe n they condemn  acceptance o f lay risk perceptions in order
to justif y thei r proposal s fo r less stringen t public  standards.  The y canno t
have it both ways. They ought not accept worker risk perceptions when they
suit thei r laissez-faire economic mentality but rejec t public risk perceptions
when the y do not. If risk assessors clai m tha t relevantly educated people err
in their risk perceptions an d ough t to be "corrected" by experts , then both
workers and the public ought to be so corrected and not just the public .

Of course, the main objection to this appeal for consistency in valuing risk
perceptions o f those who are adequately informed about a particular hazard,
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is tha t th e case s o f worker an d publi c perception s ar e no t analogous . On e
might objec t tha t worker s voluntaril y accept give n mode s o f employment ,
specific CWDs, and risks, whereas th e public receives none of these. Becaus e
of the alleged consen t an d compensation involve d in the worker case , the ob-
jector coul d argu e tha t workers ' preference s ought to b e followed , wherea s
the ris k preference s o f the publ i c nee d no t b e followe d because ther e i s n o
compensation an d contractua l consent .

As thi s objectio n correctl y notes , the case s o f workers ' perception s an d
public perceptions ar e disanalogous with respec t to consent and compensa -
tion. It does no t follow, however, that these disanalogies are morally relevant
in justifyin g inconsisten t treatmen t of risk perceptions. Wh y not ? Virtually
all risk assessors maintain tha t voluntary risks are more acceptable than risks
of the same level that are involuntarily imposed.56 If so, then there is greater
reason t o follo w public preference s for lowering risks to which citizen s ar e
involuntarily exposed tha n for following worker preferences for higher risks.
In othe r words , th e ver y compensation-and-consen t disanalogies betwee n
worker risk and public risk indicate that , if anything, there is more reason to
follow publi c preference s for lower risks than t o follo w worke r preferences
for highe r risks . Thi s conclusio n follow s fo r a t leas t two reasons . First , be-
cause the publi c i s not compensated fo r societal risks, it is hard to defend th e
distributive justice behind risks imposed on it . Second, because the public is
not given a choice whether to accept the risks , it is difficul t t o justif y th e no -
tion o f participative justic e o n whic h th e ris k impositio n relies. Moreover,
workers' acceptanc e o f job s ofte n i s no t voluntary , owin g t o questionable
background conditions . For all three reasons, proponent s of the CWD are on
shaky ground whe n the y rejec t publi c preferences for lower risks but accep t
worker preferences fo r higher risks. 57

A Case Study: Six Hundred Thousand DOE Workers

What happen s t o th e CW D rationale fo r apparent environmenta l injustic e
when on e examine s a n empirica l case , tha t o f nuclea r workers expose d t o
high level s o f ionizing radiatio n as a  resul t o f employment i n DO E nuclea r
facilities? Th e DO E has 3,50 0 nuclear installations at 3 4 sites in 1 3 states of
the United States . O f these facilities , 8 0 percent are defense related, and th e
remainder d o commercia l o r laborator y work ; 23 are nationa l laboratories,
such a s Lo s Alamos Nationa l Laboratory (LANL), Lawrenc e Livermor e Na-
tional Laborator y (LLNL) , Idah o Nationa l Engineerin g and Environmenta l
Laboratory (INEEL) , an d Sandi a Nationa l Laborator y (SNL). 58 Fo r severa l
reasons, th e 600,00 0 curren t an d forme r U.S . nuclea r workers represen t a
classic cas e fo r applying th e E J arguments given earlie r in thi s chapter . For
one thing , o f the 1 7 principles o f environmental justice adopted i n 199 2 a t
the Nationa l People of Color Environmental Leadership Summit, three spec -
ify specia l dutie s to workers i n risky jobs and tw o additional ones condem n
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lack o f protection fro m nuclea r an d militar y risks . O f these 1 7 principles ,
fully one-thir d ar e specifically applicable t o DOE employees. A second rea -
son that nuclear workers represent an ideal case study is that, as employees
of th e U.S . government—its contractors, o r subcontractors—in theory the y
ought to receive excellent treatment. Moreover, because they are such a large
group, they should suppor t statistically robust conclusions abou t wages and
risks. Stil l anothe r reaso n nuclea r worker s represen t a  good cas e stud y i s
that roughl y one-sixth o f them ar e unionized an d belon g to the Paper , Al-
lied-Industrial, Chemical , an d Energ y Worker s Union.59 Becaus e the per -
centage of DOE union members is roughly the same as that for all U.S. work-
ers, the y may constitute a fairly representative labor group.

Does th e CW D of worker s a t thes e an d othe r DO E facilities justif y th e
higher radiological risks (an d potential environmental injustices) they have
faced in their occupation? One way to answer this question is to evaluate the
four earlie r arguments for the CWD relative to this DOE case.

The Welfare  Argumen t ancf Nuclear Worker s

As the previous discussion revealed , the welfare argument may fai l i f work-
ers' safety-for-mone y tradeoffs allo w the m t o be use d merel y a s mean s t o
ends. Even if the CW D serves the welfare of the majority o r that of the econ-
omy, nevertheles s i f it is implemented in situations in which worker dignity
or security is jeopardized, then the CWD cannot be said to justify th e appar-
ent injustice of riskier occupational environments.

There appea r t o b e problem s wit h DO E worker dignit y an d securit y if
Dr. Tara O'Toole is right . Appointe d to hel p remed y the healt h an d safet y
problems at the DOE sites, in 1994 O'Toole, the Assistant Secretary for Envi-
ronment, Safety , an d Healt h a t DOE, testified befor e Congres s that a t DOE,
weapons production has been valued more highly than the safety of workers.
She said that the DO E system of caring for employees made ill by their jobs
does not "serve the interests o f the workers very well."60 One reason i s that
the DO E analyzes th e healt h an d safet y o f its workers by operatin g a n en -
forcement progra m that is limited t o the injurie s an d illnesse s reporte d by
the site operators. There i s no externa l regulation by any group outside the
DOE, suc h a s OSHA or the NRC . Instead, as the U.S . government oversight
agency, th e GA O reveals, the safet y o f U.S. nuclear worker s depends com -
pletely o n a  system of self-reporting of violations by th e DO E and it s con -
tractors, the very people who have the most to gain from not reporting health
and safet y problems at the sites.61 As a result, the GAO concluded in a 199 8
report to Congress that the DOE was not aggressive enough about safety an d
about holding it s contractors responsible for worker safety. Even when con-
tractors cannot cover up safet y problems , Congress has sai d that the DOE is
slow to correct them. After a  November 1996 fire, explosion, and contamina -
tion a t LANL, for example, it took DOE 2 years to fine the sit e contractor for
failure t o implement the require d radiatio n protection. And afte r a  Novem-
ber 199 6 nuclea r facilit y appraisa l identifie d "significant and widesprea d

Risky Occupational Environments, the Double Standard, and Just Compensation 153



problems wit h nuclear safet y procedures" a t LLNL , the U.S . DOE did noth -
ing. A s a result, 8  months later , five workers were expose d t o high level s of
radiation durin g waste-processin g activities. 62 Eve n worse . 1 2 year s afte r
Congress instructe d the DOE in 198 8 t o assess civi l penaltie s an d t o develop
enforceable "rules " based o n it s "safet y orders. " DO E had develope d rules
for onl y 2  o f th e 1 1 safet y areas. 63 Accordin g to th e GAO . th e DOE' s foot -
dragging and obstructionis m has even extended to not classifying some of its
nuclear site s a s "nuclea r facilities " s o tha t the y nee d no t compl y with re -
quired rules fo r nuclear facilit ies 6 4

When aske d it s rational e for delayin g safet y corrections , for usin g only
self-regulation, fo r failing t o assess penalties for contractor safety violations,
and fo r asking t o expan d th e syste m of no t collectin g the congressionall y
mandated safet y penalties , ho w ha s th e DO E responded? The agenc y at -
tempted t o defen d itsel f b y claimin g tha t assessin g suc h safety-violatio n
penalties, fo r example, "would put a t ris k the endowment s of these institu-
tions" [the labs|. 65 Th e DOE's own claims thus suggest that worker injury an d
illness is a means to the end o f laboratory economic welfare , even when th e
laboratories violate the law.

Disturbed by th e pligh t o f nuclear workers, as early as 199 1 th e OT A rec-
ommended tha t the DOE be subject t o external regulation: the OTA also said
the DOE might need to be dissolved and establishe d a s a new commission. 66

In 1993 , the secretary o f the DOE said the agency would implemen t external
regulation for worker safety, bu t thi s reform stil l has no t occurred . I n a 199 8
report, the GA O also concluded that externa l regulatio n of the DO E was es -
sential, fo r a t leas t fou r reasons : (1 ) worker safety: (2 ) avoiding a conflic t of
interest; (3) compliance with international and nationa l regulations and rec-
ommendations; an d (4 ) regaining it s credibility and publi c trust . In 1998 th e
GAO warned: "W e have long criticized DOE for weaknesses i n it s self-regu -
lation o f the environment , safety, an d healt h a t it s ow n facilities . .  .  .  Wide-
spread environmenta l contaminatio n a t DOE facilitie s .  . . provides clear evi-
dence that [DOE ] self-regulation ha s failed. 67 Bu t i f so. and i f the DO E ha s
failed becaus e i t appear s t o hav e mad e worker s mer e mean s t o economi c
ends, the n appea l t o th e CW D seems unlikel y to justif y th e apparen t envi -
ronmental injustices in DOE workplaces.

The Market-Efficiency Argument  and Nuclear  Workers

But suppos e the DO E tries t o justif y it s CW D and it s mod e o f operation b y
appeal t o the market-efficienc y argument—the claim tha t th e CW D and at -
tendant nuclea r risks are defensible because an efficient marke t allocates the
commodity o f safety i n way s peopl e desire . Fo r the market-efficienc y argu-
ment t o succeed i n justifyin g riskie r occupationa l environments , it s propo-
nents admi t that workers mus t be cognizant of their own individua l risks , in
order t o make economicall y efficien t choice s abou t employmen t an d com -
pensation. Bu t are DOE employees cognizan t o f their risks? The answe r ap -
pears to be "no. "
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In exchange for nuclear-liability protection of up t o $9.43 billion for DOE
contractors an d subcontractors, 68 th e Congres s aske d th e DO E to asses s
penalties fo r safety violation s at DOE sites.69 Yet when on e examines thes e
penalties i t is clear neither that they are responsive to information about site-
safety complianc e no r tha t th e penaltie s provid e informatio n to worker s
about how to make efficient marke t choices about trading pay for safety. The
penalties ar e supposed t o be effective because DOE contractors no t onl y re-
ceive a  fixed amount fo r running a  facilit y bu t als o ca n receiv e an annua l
"performance award " if they adhere t o health an d safet y requirements . For
example, for 1999, the DO E contractor Lockheed-Martin received a  guaran-
teed $3. 5 billion fo r operating the SNL , the INEEL , an d th e Oa k Ridge Na-
tional Laboratories. Its possible "performance award" fo r that year was $94
million, if it adhered to worker health and safety requirements. The possible
Westinghouse "performanc e award" fo r 199 9 wa s approximatel y $82 mil-
lion, for Fluor Daniel $64 million, for Bechtel $57 million, and so on.70

Despite government documentation of massive worker safety problems at
all th e DO E facilities, DO E typically awards fro m 8 9 to 10 0 percent o f the
full, annua l "performanc e awards" to its contractors. The LANL and LLNL ,
for example , bot h facilitie s wit h repeated , seriou s safet y violations , have
never ha d thei r performanc e awards reduce d becaus e o f their poo r safet y
record. In fact , th e DOE proposed i n March 1999 to exempt them, in the fu-
ture, from an y penalties (fo r safety violations) altogether.71

The LANL, in particular , has experienced man y fires and explosions ; the
LANL alone received approximatel y 94 percent o f all DOE laboratory safety
penalties from 199 2 through 1999. Yet the DOE never shut the LAN L down,
and i t forgave al l its penalties, making them what the GA O calls "phanto m
penalties." Similarly , i n Ma y 1996, th e DO E identified a  host of "multiple
and recurrin g failures to follo w criticalit y safety procedures " a t LLN L an d
problems wit h contaminatio n o f five workers. Yet one yea r later , the DOE
noted tha t man y o f the sam e criticalit y problems wer e stil l occurring , in-
cluding a  loss of control of plutonium. Despite these facts , the next year the
GAO reporte d tha t th e DO E gave th e LLN L a  healt h an d safet y ratin g of
"good" and awarded the LLNL 96 percent of its optional performance fees. In
fact, although the LLNL receives $1.1 billio n annually to operate the facility ,
its DO E contact specifie s that , regardless o f its safet y record , the DO E can
never reduce its additional "performance award" by more than 4 percent.72

Despite the DOE's giving a safety rating of "good" to the LANL and the LLNL
in the face of massive safety deficiencies, the GAO claims that the real reason
for the incorrect rating is that if a DOE laboratory receives less than a "good"
rating, two-thirds of its full contrac t amount is in jeopardy.73

At the same time that these massive DOE performance awards are virtually
guaranteed, regardles s o f contracto r performance , the GA O and Congres -
sional oversigh t group s have reveale d tha t th e DO E gives it s contractor s a
mere sla p o n th e wris t fo r serious safet y violations . Fo r example, fo r 1999 ,
while Lockheed-Marti n had a n annua l performanc e award o f $94 million ,
its seriou s safet y violatio n penaltie s wer e minuscul e b y comparison . For
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instance, o n Februar y 27 , 1997, th e DO E criticized Lockheed-Marti n fo r its
safety violation s a t th e INEE L becaus e i t had n o complet e monitorin g pro -
gram an d a s a  resul t fiv e worker s wer e seriousl y contaminated . Ye t th e
penalty fo r these violation s was only $25,000—approximately on e one-hun -
dredth o f a percent o f its annual performance award . Similarly , on Septem -
ber 21, 1998, th e DOE cited Oa k Ridge National Labs for "failure on multiple
occasions ove r a  2-yea r period, to identif y significan t intakes of radioactive
material by 2 workers" and "failur e to implement an internal dose evaluation
program." Ye t for these violation s it assessed th e sit e contractor. MK Fergu-
son, no penalty whatsoever , even thoug h its annual performance award wa s
approximately $4 7 million. Likewise , when the SN L destroyed record s tha t
revealed unauthorize d reacto r operations, the DOE nevertheless assesse d n o
penalties an d pai d th e sit e contracto r millions of dollars i n a n annua l per -
formance award . An d o n Jul y 16 , 1996, the DOE cited Westinghouse fo r fail -
ure t o have adequat e worke r safet y monitorin g equipment an d therefor e for
causing th e contaminatio n o f workers a t th e Hanford , Washington, nuclea r
facility. Nevertheless , the DOE assessed only a  837,500 penalty, while West -
inghouse's annua l performanc e award was S82 million. Its penalty was about
a hundredth of 1 percent o f its performanc e award. Likewise, on Octobe r 7 ,
1996, th e DO E noted tha t Kaiser-Hill , th e contracto r that operate s th e DOE
Rocky Flats (Colorado) facility, had made "repeated failures " to follow radio-
logical work controls that caused worker exposures. The DOE also noted tha t
Kaiser-Hill later failed to report the exposures, then later failed to correct th e
problem. However. DO E fined the contracto r only $37,500. a tiny fractio n o f
Kaiser-Hill's annua l $1 8 millio n performanc e award. Similarly , o n Jun e 5 ,
1997, the DOE discovered tha t Mason and Hange r Corporation, which oper -
ates th e DO E Pantex facility , ha d falsifie d worke r safet y records . Ye t in re -
sponse, th e DO E levie d n o penalt y whatsoever , despit e th e Maso n an d
Hanger annua l performanc e awar d o f $2 1 million . And o n Septembe r 19 ,
1997, the DOE cited Bechte l for inadequate workplace monitoring, for allow-
ing worker s t o kee p workin g afte r "sto p work " radiatio n level s wer e ex -
ceeded, and therefore for exposing two workers to excessive radiation. But in
response t o these violations , agai n th e DO E levied n o penalt y an d instea d
gave Bechtel an annual performance award of $57 million. 74

Such trivia l o r nonexisten t DO E penalties fo r serious safet y violations at
nuclear facilities are all the more amazing because they are inconsistent with
the way the United State s treats other threats to worker safety. Congressiona l
oversight committee s reveale d that , while th e DO E repeatedly assesse d n o
penalty or a $25,000 penalty for continuing safety violation s and contamina -
tions over a 2-year period, OSHA would hav e assessed $70,00 0 per day , for a
total of $51,000,000 over 2 years, for each safety violation in the industria l fa -
cilities that i t monitors.75 Thus the UOE 1 response t o information about poo r
worker safet y i s extraordinaril y mor e lenien t tha n tha t o f th e mai n U.S .
agency tha t monitors worke r safety . OSHA . I t is no t surprisin g that , in th e
3-year period fro m 199 6 t o 1998 , the CA O revealed tha t the DO E mandated
only $1.2 million i n penalties for 3,500 United States nuclear facilities, whil e
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it paid some negligent contractor s as much as $94 million eac h in an annual
bonus or performance award, even when their facilities were cited for safety
violations.76 Th e sam e pattern , rewardin g poo r performer s an d failin g t o
make them accountabl e i n term s of market information , wa s eviden t whe n
the GA O revealed that th e DO E Office o f Enforcement identifie d mor e tha n
1,000 cases of nuclear safet y noncompliance but the DOE issued onl y 33 no-
tices o f violations an d require d a  total o f only $1. 2 millio n i n penaltie s fo r
these violations. 77 Safet y information appears no t to modify th e DOE's mar-
ket behavior i n an appropriate way, and the DOE's market behavior, in turn,
appears no t t o provid e helpfu l base s fo r workers t o mak e decision s abou t
employment an d pay . If not, then the market-efficienc y argumen t probably
cannot be used to justify the apparent environmental injustices at risky DOE
nuclear facilities.

The Autonomy Argument and  Nuclear Workers

But suppose someone might respond—to these criticisms of using the CWD
to justify risk y nuclear workplace environments—tha t the employees never-
theless chos e to accept the occupational risks and the CWD. As noted earlie r
in discussio n o f the autonom y argument , the validit y of this response rest s
on the presupposition tha t workers are freely informe d about the risks the y
allegedly choose to accept in return for higher pay. In the DOE nuclear facil -
ities, however, there are some grounds for believing that the workers are not
informed about the risks and thus cannot appeal to the autonomy argument.
As already noted, one reason i s that the facilitie s receive high safet y ratings
and little or no safety penalties, despite serious safety violations.

Another reason that workers do not have ful l informatio n is that careles s
DOE contractors often keep it from them . For example, at the Mound facilit y
in Miamisburg, Ohio, fro m 199 1 throug h 1994 , congressional testimon y re -
vealed that the DOE contractor allowed bioassay samples from the workers to
sit on the shelf unanalyzed, even though the workers were doing decontami-
nation activit y involvin g dangerou s materials , includin g actinium-227 .
These employee s wer e ordere d t o wor k "withou t knowin g wha t isotope s
they were  likel y t o encounter. " B y 1994, whe n th e contracto r finall y ana -
lyzed th e bioassa y samples , th e result s showe d tha t 1 5 of the 3 1 workers
tested positive fo r actinium-227 contamination. Even worse, the contracto r
withheld thi s informatio n fro m th e DO E for anothe r 9  months . Finall y a
government assessment team came to the Mound facility and concluded that
there wa s n o adequat e dosimetr y program , n o accredite d la b doin g th e
dosimetry and contamination work, no radiation-worker safety program that
complied wit h th e law s an d regulations , no radiation-contro l technician ,
and no presentation of exposure reports to the workers for 3 years. To correct
all these problems, the congressional hearings revealed tha t in 1996, the con-
tractor filed a recovery plan. Ye t in May 1997 the DOE discovered that most
of the serious problems remained. The contractor still was undercounting ra-
diation exposures, improperly calculatin g worker uptakes o f radionuclides,
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not testing all workers in the bioassay program, and not requiring al l workers
to have an d wear respiratory protection . I n response t o al l this mismanage -
ment, coverup , delay , and illega l action ove r the 5  years from 1992 throug h
1997, Congress noted tha t the DOE assessed a penalty of only $112,000—les s
than wha t OSH A coul d hav e assesse d fo r only tw o day s o f such problems .
Such a  trivia l fine woul d no t eve n cove r the cance r car e fo r one o f the ex -
posed workers. Despite all the preceding problems, when th e new contractor
took ove r the Moun d facilit y i n 1997 . Congress revealed that the DO E later
discovered tha t this company was deducting some radiation exposures fro m
its reports, was leaving worker bioassay samples unanalyzed for as long as 2
years, an d ha d no t implemente d a  worke r bioassay progra m fo r metalli c
forms o f tritium.78

When Congres s an d th e GA O show tha t radiatio n worker s ofte n d o no t
even hav e the result s of their bioassays during years when thei r exposure s
exceed the allowable limits, it is difficult t o argue that DOE employees are in-
formed abou t thei r occupational risks. And i f not. they hardly ca n mak e in -
formed choice s that are truly autonomous. Moreover, the Mound facilit y ex-
ample does not appear to be atypical. Congressional hearings revealed that at
virtually al l DO E facilitie s ther e wer e "significan t and potentiall y wide -
spread problem s wit h worker s no t adherin g to nuclea r safety procedures. "
problems resultin g i n contamination , fires , and explosion s involvin g ra -
dioactive materials.79

If DOE nuclear worker s were awar e o f such problems , then i t i s possibl e
that the y wer e abl e t o make informe d occupationa l choices t o accept bot h
the risk and th e CWD . However, they may no t have been aware o f the risks,
largely becaus e a t leas t thre e differen t governmenta l oversight agencies —
Congress, the GAO , and th e OTA—confirme d that th e DO E has engage d i n
widespread an d repeate d coveru p o f nuclear-safety problems. Indeed , jus t
as the government covered u p informatio n about cancer s from U.S . nuclear-
weapons testing , i t ha s covere d u p healt h problem s with nuclea r workers;
the GA O concluded tha t th e DO E has use d secrec y a s " a shiel d t o deflec t
public scrutiny " o f it s poo r worke r safet y an d environmenta l practices.80

For 4 0 years , the DO E and it s predecesso r agencie s have said tha t "n o re -
leases" a t it s facilitie s pose d a  health threat . Ye t in Augus t 1990 . Congres s
noted that the secretar y of energy, James D. Watkins. was force d to admit, in
the fac e o f overwhelming evidence, that thousands of U.S. children had suf-
fered significan t radiation doses because of the Hanfor d facility . As many as
13,000 U.S . children receive d up t o 70 rads of radiation because of drinking
milk contaminate d b y release s fro m th e Hanfor d facility . A s a  result , the
OTA warned tha t offsit e healt h impact s from th e DO E facilities wer e likely.
In addition, the OTA documented exces s cancer deaths nea r the Rocky Flats
plant an d a n increase in leukemi a among workers at the Savanna h Rive r fa-
cility. The OTA noted that these findings were consistent with an increase i n
childhood cance r amon g thos e whos e father s worked a t the Sellafiel d nu -
clear reprocessin g plan t i n Britain , a s documente d i n th e British  Medical
Journal.81
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The OT A also confirme d that th e DO E has mad e i t almos t impossible for
non-DOE scientific researchers t o have acces s t o DOE worker-exposure an d
safety records . Th e OTA noted, in it s report, that eve n state department s of
health hav e no access to the DOE exposure an d radiological-release records
that migh t revea l cause s o f illness an d diseas e amon g thei r citizens . Con -
fronted wit h al l the DO E coverups an d lies , the OT A recommended estab -
lishment o f a new agenc y and externa l regulatio n o f the DOE. 82 Such evi-
dence and OTA recommendations argu e against the claim that DOE workers
have information essential t o their choosing the CWD and its attendant risks.

Of course, even though government oversight shows that the DOE has cov-
ered up safet y records, such records do not accurately reveal the threats DOE
operations pos e t o nuclea r worker s an d th e public . Rather , congressiona l
hearings hav e revealed that DOE dosimetry dat a are inaccurate an d incom -
plete. Despit e the fac t tha t condition s a t the DO E facilities have bee n "ex -
tremely hazardous," nevertheless "monitoring programs . .. were inaccurate,
and in many cases, nonexistent." Afte r 40 years of DOE nuclear facilities, the
Congress discovere d i n th e lat e 1980s that the "DO E health an d safet y pro -
gram was solidl y i n shambles " an d tha t level s o f radioactivity "repeatedl y
exceeded th e maximu m allowabl e levels " a t U.S . DOE installations. Con -
gressional investigations showed , for example, that Fernald nuclear workers
were allowed t o leave the sit e even though they were contaminated. A Con-
gressional appraisal at Rocky Flats noted that it had "inadequate capabilitie s
for monitorin g an d samplin g air, " that there wa s no instrument calibratio n
program at the facility , and that its dosimetry data were inaccurate. One nu-
clear facility , Fernald , claimed tha t ther e wer e complet e exposur e dat a on
only 150 of several thousand nuclea r workers. Operators at Fernald said that
the accurac y o f its radiation-dose monitor s was plus-or-minus 10 0 percent.
To cover up thes e worke r safet y problems , congressiona l investigator s dis -
covered, DOE contractors repeatedly applied "correctio n factors" t o worker
dosimetry-badge data, so as to reduce the apparent radiation dose s to work-
ers. I n a number o f cases, the congressiona l investigator s said , the "correc-
tion" wa s s o extreme tha t som e worker doses were liste d a s negative! As a
GAO official pu t it , "problems exist with monitoring workers' exposures an d
collecting exposure data at DOE sites." Even according to the DOE, as late as
1989 air-samplin g techniques wer e inadequate at 83 percent o f its facilities .
An additional problem with th e DOE worker-exposure data i s that employ-
ees ofte n hav e no t returne d th e dosimeter s an d measurement s fo r man y
workers are missing. Whe n occupationa l exposure s are unknown, eve n th e
DOE admitted that i t often recorde d these missing doses a s zero rather than
as uncertain. Hence a zero in the dosimetry data could mean a  zero dose, an
unknown dose, or an unmonitored dose. 83

Given all these dosimetr y problems, it is not surprising tha t the GAO con-
cluded tha t "for most DOE facilities, the methods used to calculate recorded
radiological dose s for workers varied considerabl y ove r the year s .  . .  [and]
documentation .. . i s fragmented. " A  198 9 Nationa l Researc h Council /
National Academy o f Sciences revie w o f worker healt h an d safet y a t DOE
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facilities conclude d tha t data were ''inadequate " to determine worke r safety.
And the DOE' s own interna l review s i n 198 9 an d 199 9 "foun d thousand s of
problems wit h radioactive monitorin g practices and the actual dosimetry in-
formation. .  . . The individua l dosimetr y device s suffe r fro m inadequat e cali -
bration, so even th e data that they did hav e appears t o be not very credible. "
Given such findings , the GA O concluded that the "DOE' s credibility i n thi s
area [dosimetr y to establish worke r safety and health ] has been almos t zero."
Although th e DO E admitted that 2,00 0 employees had exceede d th e 5-re m
annual exposur e limit , eve n thi s clai m i s probabl y too lo w becaus e o f th e
"lack of workplace exposure data" that are reliable. As a result, the GAO said
that i t i s impossibl e t o tel l what ha s cause d th e hig h rates o f recurrent ill-
nesses amon g DO E nuclear workers . Eve n DOE official s admitte d i n 199 4
that worker-exposure data were unreliabl e because some exposures wer e not
measured, som e were measure d with uncalibrate d o r incorrect instruments,
some were reported incorrectly , and som e were lost . As a resul t, the top DOE
health officia l admitte d tha t "th e applicatio n o f DOE exposure dat a i n th e
field of epidemiological studie s is unsatisfactory." Using DOE exposure data
in studie s i s unreliable in par t becaus e of the absenc e of reliabl e data on in -
ternal doses , because of little data on chemical exposures, because most data
are no t linkabl e t o indiv iduals , an d becaus e o f al l th e problem s alread y
noted.84

Congressional investigator s conclude d tha t i t is impossible t o reconstruc t
fully wha t ha s happene d t o worker s a t DOE nuclear facilitie s becaus e onl y
paper record s o f exposures ar e availabl e fo r the las t 5 0 years. The investiga-
tors also noted tha t the radiation badges are gone, and th e paper dat a make it
difficult t o aggregat e worker-exposur e level s acros s th e nuclea r industry .
Moreover, i t appears tha t the DO E has no t learned fro m it s mistakes and stil l
employs n o reliabl e methods fo r tracking worker radiation doses. As late a s
1994. Congres s reveale d tha t onl y 7  of the DOE' s 33 types o f facilitie s wer e
covered unde r it s medica l monitorin g progra m fo r workers . An d congres -
sional investigator s noted tha t DO E health an d safet y dat a are unreliable be-
cause, fo r the mos t part , workers wh o contracte d cance r o r othe r disease s
simply retire d an d di d no t remain par t of any monitorin g program. Because
their only assistance was from a  state worker's compensation program and be-
cause th e DOE did no t tak e care of t hem, the Congress affirmed tha t th e DOE
does not hav e accurat e data on workplace-induced health problems. Fo r all
these reasons , i t is not surprising that DOE worker-exposure data, on th e ad -
mission o f DOE officials, hav e bee n conteste d i n th e courts . Recognizing all
these problems with exposure s t o the 600,000 nuclear workers, i n April 2000
President Clinton promised that all nuclear workers would have government-
financed compensatio n an d healt h care fo r their ailments. Because of inade-
quate dose an d exposure records , Clinton further guarantee d that al l missing
or unknown dos e data would b e assumed to be at the maximum level. 85

A fina l reason for doubting tha t DO E nuclear worker s are informed o f oc-
cupational risks , t o th e degre e requisite for the autonom y argument, is that
the DO E is wel l know n fo r retaliating against employee s who revea l safet y
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problems o r try to get them corrected . Even DOE officials hav e admitte d a s
much and said that such workers were threatened wit h harassment an d with
loss of their jobs or their security clearances . Th e DOE also forced employe e
whistleblowers t o see psychiatrists. Th e GAO noted that when David Lappa
of the LLNL revealed criticality safety problems and tried to have them fixed,
problems for which th e LLNL was given "phantom fines," the DOE harassed
and demote d him , eve n thoug h th e Departmen t o f Labo r concluded tha t
there was merit in his safety concerns. 86

Because of all the lies , coverups, and informatio n gaps regarding nuclear
worker safety, as documented by Congress, the GAO, and the OTA, it is ques-
tionable whether the autonomy argument can succeed in the DOE case. Per-
haps the exploitation-avoidanc e argument doe s a  better job of justifying th e
riskier nuclear workplac e environment of DOE facilities.

The Exploitation-Avoidance Argument
and Nuclear  Workers
For th e exploitation-avoidanc e argumen t t o succee d i n th e nuclea r case ,
there must be empirical evidenc e that employer s adequately educated thei r
work force abou t risks and thereby promoted thei r fre e an d efficien t marke t
choices. Ha s thi s worke r educatio n bee n accomplished ? A s th e previou s
discussion showed, U.S. government oversight agencies have confirmed lies,
coverups, and inadequate an d incorrect exposure data for workers at DOE fa-
cilities. Given all these dat a gaps , there are grounds fo r believing that DOE
contractors have not educated thei r workers adequately about safet y risks at
the facilities .

Not only has the DOE lied and covere d u p vita l safety information but, as
already mentioned, i t has retaliated agains t workers who raise d safet y con -
cerns, and i t has used taxpaye r money to fight against employees who have
raised thes e issues . I n on e 3-yea r period , fo r example, congressiona l testi -
mony revealed , the DO E reimbursed attorney s fo r $50 million i n lega l ex-
penses used to fight workers' safety charges. 87 Congressional testimony als o
confirmed tha t the DOE and it s contractors were able to stop press releases
about safety an d healt h violation s a t its facilities, s o that newspapers neve r
printed the information. Given such coverups, it is questionable whether the
DOE did a n adequat e job of educating eithe r th e publi c o r its own workers
about nuclear safety. 88 I f the DOE did no t fulfil l th e educationa l role neces-
sary to the exploitation-avoidance argument, this suggests yet another reason
that CW D arguments probabl y d o no t succee d i n justifyin g apparen t envi -
ronmental injustices at risky DOE workplaces.

Conclusions and Alternatives

This analysi s of arguments, about using the CWD to justify mor e dangerous
workplace environment s suggest s that appea l t o th e CW D is no t adequat e
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grounds fo r defending a  doubl e standar d wit h respec t t o occupationa l an d
public risks. Compensation an d even apparently voluntary choice of occupa-
tion ma y no t guarante e tha t a  particular level o f worker ris k i s ethically ac-
ceptable, an y mor e tha n compensatio n an d consent , alone , guarantee tha t
other allege d environmenta l injustice s are ethicall y acceptable. As alread y
pointed out , i f a  particula r action i s wrong , such a s engagin g in nonthera -
peutic experimentation o n human beings, then th o fac t tha t the peopl e ma y
have consented t o it or received compensation for it does not alway s change
the ethical qualit y of the act from "undesirable " to "desirable." As already ar-
gued, questionabl e "backgroun d conditions " may compromis e th e allege d
consent and compensation .

But if compensation an d consen t ar e not the onl y relevant considerations
in deciding whethe r th e double standard fo r occupational and publi c risk is
ethically acceptable, then the CWD , alone, does no t provid e grounds fo r ac-
cepting a double standard. I n the absence of some ethica l justificatio n fo r the
double standard, th e best policy might be to follow th e PPFPE. as outlined in
chapter 2. If it turns out that there are plausible reasons, other than the CWD.
for maintainin g a  doubl e standar d wit h respec t t o occupationa l and publi c
risk and fo r allowing alleged environmental injustice i n the workplace, then
those reasons nee d to be investigated. One place t o begin such an ethical in-
vestigation might b e to think o f worker risk as analogous to patient risk. Al-
though there i s an ethica l and lega l requiremen t for informed consen t o n th e
part of patients bein g treated by a medical doctor, one of the limitations of the
current CW D policy i s tha t there ar e n o comparabl e legal requirement s for
guaranteeing background conditions for informed consent in the workplace.
Applying the medica l ethics analogy, on e migh t wel l argu e that jus t a s peo-
ple no w clai m tha t a doctor's withholding information fro m a  patient i s a vi-
olation o f the medica l doctor's fiduciary rol e and a  way o f undermining th e
patient's autonomy , an analogou s point holds in th e workplace . Wer e there
recognized ethica l and lega l requirements for attempting to guarantee back-
ground condition s necessar y t o informed consen t i n the workplace , then th e
case fo r the ethica l acceptabilit y of the CWD woidd b e much stronger.

Regardless o f possibl e justification s fo r th e curren t doubl e standard fo r
risk, one thing seems apparent. The CWD. as now implemented , does no t ad-
equately safeguar d either worker autonomy and welfar e o r distributive an d
participative justice , for al l th e reason s spelle d ou t earlier . Even th e fac t o f
nearly on e hundred thousand annual workplace-induced premature U.S. fa-
talities suggests that the occupational environment, for high-risk jobs and for
minority o r poo r workers , ma y b e u n j u s t . I f so. societ y needs bot h t o tak e
steps to correct this environmental injustice an d t o reassess the CWD theory
that supports it.
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8 Developing Nations, Equal Protection,
and the Limits of Moral Heroism

Ever since 1927 , scientists hav e known tha t asbestos is a carcinogen fo r hu-
mans. A British study showed tha t by the year 2030, asbestos exposure wil l
have led to five hundred thousan d prematur e deaths in the European Union
alone. I n 1996, France joined Germany, Austria, Denmark, the Netherlands ,
Finland, Italy , Sweden , an d Belgiu m i n bannin g al l form s o f asbestos .
Canada, the second-largest exporter of asbestos in the world, challenged this
ban in 1998 as a violation of the World Trade Organization (WTO) Agreement
and the General Agreement on Tariffs and Trade (GATT). Established in 199 5
as part of GATT agreements, the WTO now ha s 13 4 member nations; under
the curren t WT O requirements, an y membe r natio n ca n challeng e health ,
safety, environmental , child labor , or human right s regulations o f other na-
tions on the grounds that they are barriers to "free trade." Although the WTO
panel ha s no t ruled o n the 199 8 Canadia n challenge, t o date the WTO has
never supporte d an y health , safety , o r environmental regulatio n of any na -
tion once another countr y has challenged it . Instead the WTO has declare d
all such regulations "illegal trade barriers." If offending nations do not rejec t
such "barriers, " the n th e WT O pane l issue s economi c sanction s agains t
them. For example, when al l the countrie s o f the Europea n Union banned
beef containing artificia l hormone residues, the WTO rejected this ban as an
illegal trade barrier. When the EU nations refused to remove their ban and ar-
gued that it was necessary to protect public health , the WTO leveled $116. 8
million in sanctions agains t the member nations. 1

As the asbestos and beef hormone examples illustrate, the WTO provides a
way fo r vested interest s t o impose environmenta l injustice s on those who,
against their will , are forced to accept environmentally dangerous imported
products or risky, tainted food . The WTO actions are arguably unjust because
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one exporting natio n ha s no right to threaten th e health an d bodil y security
of anothe r countr y int o which i t wishes t o bring risk y products, especiall y
when the importin g natio n ha s refuse d t o give fre e informe d consent t o th e
physical threa t brought t o it.

In th e cas e o f environmenta l injustice s cause d b y th e WTO , mos t o f th e
victims have bee n peopl e in develope d countrie s wh o ar e eager t o preserv e
their health and thei r environment. The most troubling cases o f environmen-
tal injustice , however , d o no t concer n informe d Western nations ' seekin g to
avoid risks tha t other countrie s want t o impose o n them bu t threat s that de-
veloped nation s impos e on developin g ones. The case s ar e bothersome pre -
cisely because Thir d Worl d peoples are likely to be much less well informe d
and thus much les s abl e to protect their health and welfar e than thos e in de-
veloped countries . In the wak e o f the WTO , if even Wester n nations canno t
rely o n thei r ow n health , safety , an d environmenta l regulations t o protec t
them against othe r na t ions ' imports, consider how much more vulnerable are
those in poore r countries. Pesticides provide a case in point .

According to the GAO, 29 percent of all U.S. pesticide exports are products
that are banned (20 percent) or not registered (9 percent) for use in the United
States. Th e Worl d Healt h Organizatio n (WHO ) estimates that ther e are ap -
proximately hal f a  millio n case s o f pesticid e poisonin g annually, wit h a
death-to-poisoning rati o of one to ten. This means that about 49.000 persons ,
many i n developin g nations , di e annuall y from pesticides . I n developin g
countries, one person i s poisoned by pesticides ever y minute.2

Pesticides ar e not th e onl y Western products that rais e questions o f harms
to those i n developin g nations . Betwee n thre e hundre d thousan d an d fou r
hundred thousand of the one million curren t and forme r U.S . asbestos work-
ers are expected t o die o f occupation-induced cancer. Rather than installing
safer technologies mandate d by OSHA. many U.S . corporations are continu-
ing t o us e dirtie r manufacturin g method s an d movin g thei r operation s t o
other countries , suc h a s Mexico . For example, Amatex, a Norristown, Penn-
sylvania, firm, closed it s U.S . asbestos facili t ie s an d opene d plant s i n Agu a
Prieta and Ciuda d Juarez , Mexico, both jus t acros s the U.S. border. There are
no Mexica n regulation s to protec t worker s fro m asbestos , dus t level s i n th e
Mexican plant s ar e no t monitored , and worker s wea r n o respirators . Em-
ployees receiv e minimum wag e an d ar e told nothin g about the hazard s the y
face. Asbesto s wast e cover s th e factor y floo r an d cling s t o the fenc e an d th e
dirt road, behind the factories , wher e Mexican children walk to school. 3

Shipping hazardou s wast e abroad also raises environmental justice issues.
Several year s ago , th e Nedlo g Technolog y Grou p o f Arvada , Colorado, of-
fered th e presiden t o f Sierra Leon e u p t o $2 5 millio n to dump million s o f
tons of toxic chemica l waste s i n his west African nation. Each year U.S. com-
panies offe r nation s i n the Caribbean and i n west Afric a hundred s o f dollars
for ever y 55-gallo n barre l o f toxi c wast e tha t ca n b e dumpe d legally . Al -
though th e Unite d State s an d mor e tha n one hundre d othe r nation s hav e
ratified th e 198 9 Base l Convention (on the Contro l of Transboundary Move-
ments o f Hazardous Wastes) , they have no t stoppe d suc h transfers . Accord-
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ing to the convention, companies wishing to ship hazardous wast e must no-
tify th e receiving country an d obtai n writte n permission . Ofte n citizen s are
unaware o f what their corrupt leaders have permitted, and few receiving na-
tions hav e adequat e informatio n abou t the wastes the y import . Suc h situa -
tions rarely include fre e informed consent. 4

One of the greatest problems with transfer of hazardous technologies arises
in connectio n no t with dumpin g bu t wit h pesticides . Massiv e advertisin g
campaigns by corporations such as Dow and Chevron have turned the Third
World into a  market for dangerous chemicals, especially DDT. For example,
Ortho ( a division o f Chevron an d a n ar m o f Standard Oi l o f California ) i n
Costa Ric a i s the mai n importe r o f eight banned o r heavily restricte d U.S.
pesticides: parathion, DDT, aldrin, dieldrin , heptachlor, chlordane , endrin ,
and BHC. In Ecuador, Shell, Velsicol, Bayer, American Cyanamid, Hercules,
and Monsant o are the mai n importer s o f pesticides banne d i n th e Unite d
States. I n Columbia , 1 4 differen t corporation s impor t virtuall y every U.S .
pesticide banned sinc e 1970. 5

Overview

The fundamenta l mora l proble m raise d b y eac h o f the precedin g case s i s
whether eithe r corporations , or the nations i n which they are located, hav e
an obligation to guarantee equal protection from risks across national bound-
aries. D o corporation s an d nation s simpl y hav e a n obligatio n t o provid e
whatever protection i s legally required i n the country to which they export?
Perhaps th e dominant attitude toward transfers of hazardous technologies is
that environmental justic e in developed nation s is isolated o r separate fro m
analogous mora l requirements i n developin g countries . I  call this vie w th e
"isolationist strategy. " I t sanction s corporat e transfer s o f hazardous tech -
nologies to other countries , provided onl y that the transfe r meet s whatever
conditions ar e imposed by the host nation . For those i n developing nations,
these condition s ar e typicall y minima l o r nonexistent . I n chapte r 2  I  de -
fended the principle o f prima facie political equality (PPFPE) and argued for
equal treatment under th e law. But because people i n differen t nation s fac e
such radically different circumstances , i t is much mor e difficult t o argue for
the global applicability of the PPFPE, in part because there are no global laws
in terms of which people can be held accountable for equal treatment of oth-
ers. Another proble m with globa l applications o f the PPFP E is that ofte n i t
simply is not possible to guarantee genuinely equal treatment to people in di-
verse areas of the world .

Advocates of the isolationist strategy characteristically reject environmen-
tal injustices close to them in space or time but sanction those that are distant
from them . M y objec t i n thi s chapte r i s t o provide som e ground s fo r chal-
lenging th e isolationis t strategy—fo r questionin g th e view tha t one may ig-
nore environmenta l injustice s tha t ar e spatiall y o r temporall y distant . I n
order to evaluate this strategy , in this chapter I discuss fou r main arguments
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used to justify transfer s o f hazardous technologie s to developing nations tha t
are likely to be unable to guarantee free informe d consen t t o them: the socia l
progress argument , the bloody loa f argument , the consent argument , an d th e
economic realit y argument . I  show tha t al l o f these arguments , excep t th e
last, are seriously flawed. Because the economic reality argument offer s per -
suasive reason s fo r the transfers . I argue that corporation s and government s
alone cannot protec t those i n developin g nations. If the analysi s here i s cor-
rect, then effectiv e actio n t o safeguar d citizen s in th e Thir d World ma y de -
mand no t onl y individua l efforts bu t also coordinated political activity , par-
ticularly throug h nongovernmenta l organizations (NGOs). I f this chapte r i s
correct, then a  rationa l an d ethica l respons e t o globa l environmenta l injus -
tices may require political activity that is more demanding than many people
have thought. 6

The Social Progress Argument

Often peopl e defen d transfer s o f hazardou s technologie s on th e ground s
that on e i s no t ethicall y boun d t o accep t an y principle s o f environmenta l
justice o r equal protectio n fo r all persons . Man y utilitaria n mora l philoso -
phers, especiall y ac t util i tarians , fo r example , ar e oppose d t o acceptin g
principles o f equal protection , whether withi n a  nation o r across nations. 7

For this reason, man y ac t utilitarians probably woul d hol d wit h som e vari -
ant o f what I  call the socia l progres s argument . They woul d maintai n that ,
although the y d o not wish to see Latin American , Asian , or African people
killed o r injure d b y asbestos , hazardou s wastes , o r banne d pesticides ,
adopting a  principle o f equal protectio n for all people , like th e PPFP E de-
fended i n chapte r 2 , coul d jeopardiz e economic an d socia l progress . Ac t
utilitarians like J . J. C. Smart als o typically believe that mor e human suffer -
ing is caused b y following principles of equal treatment than b y attempting
to maximize th e well-bein g of the majority . The y believ e there is no "right "
to equa l treatmen t and equa l opportunit y because, if there were, then thi s
would delay makin g things economically and sociall y bette r for the major -
ity o f the people. 8

Pursuing th e social progress argument , act ut i l i tar ian s might point out , for
example, that worker fatalitie s during the building of the U.S. westward rail-
road reached a  peak of approximately three per thousand per year.9 Although
this death rate is three orders of magnitude greater than the current allegedly
acceptable level of regulated risk in the United States,10 they might view it as
a necessar y evil . They migh t claim i t was somethin g essential t o greater so-
cial progress , jus t a s many curren t proponents o f the Nort h American Fre e
Trade Agreement (NAFTA ) and GATT claim that deaths caused by overriding
environmental an d safet y requirements , in the nam e of "free trade, " are nec-
essary evils. 11 The y migh t see such health threat s as the price pai d t o bring
prosperity to a greater number of people.
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The main problem with the socia l progress argument, however, is its pre-
supposition tha t there i s no in-principle obligatio n to recognize individua l
rights—that there are ethical grounds for sacrificing the welfare of some peo-
ple for the sake of the majority . As I already argued in chapter 2, this presup-
position i s questionable i n part because it is inconsistent wit h basic princi-
ples of justice, including those underlying the liberal, democratic traditions
that are embodied in the U.S. Bill of Rights. Act utilitarians even admit that,
on their view, every individual woul d no t be protected fro m capriciou s o r
expedient denial s of justice.12 This admission is problematic, for reasons al-
ready outlined i n chapter 2 : discrimination i s unjustified unles s i t works to
the advantage of everyone, including those discriminated against. The social
progress argumen t als o i s doubtfu l becaus e ofte n th e prosperit y allege d to
follow from ignoring health, environmental, or human rights concerns never
materializes, just as the touted economic benefits o f GATT and NAFT A have
not materialized . Proponents of the 199 5 establishment o f the WTO, as part
of GATT, promised tha t U.S . families woul d enjo y a  $1,700 annua l income
increase, that the U.S. trade deficit would decrease by $60 billion in 10 years,
and tha t developin g nations woul d becom e mor e prosperous . Instead , all
these prediction s have faile d t o come true , and th e U.S . trade defici t i s in-
creasing wildly. In developing nations, the WTO has brought increased wage
inequality, increased food impor t prices, annual drops in export earnings of
between 2  and 5  percent, and lowere d tariff s o n raw commoditie s exported
by developing countries. In short, the attempt to justify environmental injus-
tice by means of the social progress argument is doubtful.13

The Bloody Loaf Argument

If failur e t o trea t people equall y sometime s ca n be justifie d o n th e ground s
that this failure helps everyone, including those treated unequally, then per-
haps there is a second defense of the environmental injustices associated with
the transfe r o f hazardous technologies. This secon d argument , which might
be called the "blood y loaf" argument, amounts t o the clai m that although i t
would normally be wrong to transfer technologies known to cause injury an d
death, recipient s o f risky technologies ar e bette r of f than the y woul d hav e
been without them: a bloody loaf of bread is better than no loaf at all. Propo-
nents of this argument admit that although there are health costs, for example,
to Third World asbestos workers or victims supplied with banned U.S . pesti-
cides and toxi c wastes, there also are associated benefits, an d these benefit s
outweigh the costs . They argue that the Mexican asbestos worker might not
have a  job if he di d no t work in substandar d asbesto s production facilities .
They say that the African village might have neither a  local school nor clean
water were it not fo r the revenues supplie d by storing toxic wastes fro m th e
United States.14 According to this argument, a dangerous job is preferable to
no job. Food riddled with banned pesticides is better than no food a t all.
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Perhaps the greatest presupposition of the bloody loaf argument is that any
cost i s allowable, provided th e benefit s ar e greater.15 One could easil y chal -
lenge this assumption, however , by arguing that some costs are preventable
evils tha t ough t neve r t o b e allowed , eve n fo r countervailin g benefits. Fol-
lowing the principle s o f distributive justice outlined i n chapte r 2 , one like-
wise might argue that some unfai r distribution s of risks o r costs are so unac-
ceptable tha t n o benefit s could counterbalance them . One als o migh t argu e
that not everything—such as torturing innocent people—"has it s price." In-
stead one might agree with the authors of the 17 Principles of Environmental
Justice adopted i n 199 2 at the Nationa l People of Color Summit, that people
have inalienabl e rights . Principl e 8  affirm s tha t al l peopl e hav e right s t o a
healthy environmen t "withou t bein g force d t o choos e betwee n a n unsaf e
livelihood and unemployment. " Principle 4 requires "universal protection"
from toxi c and hazardou s wastes, and principl e 14 condemns th e "destruc -
tive operation s o f multi-national corporations.""' Eac h o f these principle s
presupposes tha t no t everythin g has a  price . Safet y ough t no t alway s t o be
traded for a job. Money ought not always be traded for dangerous exposure to
toxins, and profit s ough t not b e traded for destructive corporate actions. Be-
cause utilitarian s typically woul d be th e mora l philosopher s most likel y t o
claim that every cost can be counterbalanced by some benefit o r that "every-
thing has its price," one way to challenge the bloody loaf argument would be
to sho w tha t no t eve n al l utilitarian s woul d suppor t it. Would John Stuart
Mill, for example, be likely to defend the bloody loaf argument?

Mill and  Violation  of  Rights to  Security

Although Jerem y Bentha m rejecte d th e notio n o f mora l right s tha t disal -
lowed certai n preventabl e evils, utilitarian s such a s John Stuar t Mil l chal -
lenged thi s rejection . One can read Mil l as a rule utilitarian , as holding tha t
utilitarian principle s require adherence to rules, even rules conferring rights,
and tha t suc h rules exclud e a  case-by-case appea l t o the genera l welfare.17

After all , Mil l doe s no t appl y th e general-welfar e standar d t o al l case s o f
moral reasoning . I n his classi c essay, "On Liberty, " he does not condone pa-
ternalistic interventio n i n orde r t o serv e th e genera l welfare . Instead , a s I
noted i n chapter 6 , he allows paternalism only to prevent harm to other peo -
ple or to prevent persons from sellin g themselves into slavery. This position
suggests that Mill believed a rule about paternalistic noninterference was the
best way of serving the general welfare and that his principle o f liberty can be
construed a s a defense of a related right. 18

A secon d reaso n tha t Mil l might b e interprete d a s a  rule utilitarian , an d
even on e with commitment s t o human rights, is that he specificall y distin -
guishes between immorality and mere expediency.19 Mil l also points out that
utilitarians have particular obligations to recognize moral rights .

The moral rules which forbi d mankin d to hurt one another (in which we
must neve r forge t t o includ e wrongfu l interferenc e with eac h other' s
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freedom) are more vital to human well-being than any maxims, however
important, which onl y poin t ou t th e bes t mod e o f managing som e de-
partment of human affairs. 20

Mill explain s tha t th e primar y objec t o f moral rights i s security , which h e
calls "th e mos t vita l o f all interests, " "th e mos t indispensable o f all neces -
saries, afte r physica l nutrition, " an d "th e ver y groundwor k o f ou r exis -
tence."21 H e affirms: "t o have a  right, then, is, I conceive, to have something
which society ought to defend me in the possession of . If the objector goes on
to ask, why i t ought? I can give him n o other reason tha n genera l utility."22

These passages suggest that Mill believes that, because of their basic needs,
persons hav e somethin g lik e "rights " t o securit y an d "rights " no t t o hav e
their liberty constrained, apart from th e requirements of the general welfare.
Nevertheless, Mill believes that the reason society ought to recognize rights
to security is that such recognition promote s the general welfare.23 All this
suggests, in turn, that classical utilitarian doctrin e is not "a hunting license,
allowing th e inflictio n o f whatever wound s on e likes , provided onl y tha t
one's pleasur e i n th e inflictio n is greater tha n th e victim' s pain." 24 Rather ,
one is not allowed, under classical utilitarian doctrine, to threaten another' s
security. Were one allowed to do so, then maximization of net benefits could
be said to justify the worst sort of barbarism or sadism.

There also are a number o f nonutilitarian ground s for believing that all per-
sons hav e equal , basic right s to security . And i f so, then i t i s not clea r tha t
there ar e an y compensatin g benefit s tha t migh t justif y failur e t o recognize
these rights . On e o f th e stronges t argument s fo r recognizin g equal , trans -
national right s t o securit y i s tha t huma n interdependence,  acros s nationa l
boundaries, creates transnational moral obligations to recognize basic human
rights. As Lichtenberg puts it , certai n kind s o f actions by som e peopl e ar e
likely to affect othe r persons in a significant way, and no one can escape suc h
effects b y staking out new territory. 25 As the argument goes, since the effects
of one' s action s (e.g. , burnin g fossi l fuel s an d possibl y causin g the Green -
house Effect ) ar e not limited to those within one' s country, the constraints o n
one's actions are not limited only to the basic rights of those in one' s nation.

Following th e reasonin g alread y outline d i n chapte r 2 , other considera -
tions also suggest that all people in all nations have inalienable mora l rights,
regardless of their countr y or their generation.26 (1) All persons posses s th e
two essential powers of moral personality: a capacity for an effective sens e of
justice and th e abilit y t o form , amend , and pursu e a  conception o f what i s
good.27 (2) Individuals an d national societie s are not self-sufficien t bu t exis t
within a scheme of social cooperation.28 (3 ) The comparison class is all hu -
mans, and al l humans have the same capacity for a happy life. 29 (4 ) Free, in-
formed, rational people would agree to a social contract based on treating all
humans equally. 30 (5 ) Equal treatment of all persons provides the basic justi-
fication o f all schemes involving justice, fairness, rights, and autonomy. 31 (6)
All law presupposes a  social contract guaranteeing equal rights.32 Therefore ,
without th e recognitio n o f basic huma n rights , i t would b e impossibl e for
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anyone t o enjoy an y particular righ t (e.g. , to property) that i s legally guaran -
teed. I t also seems reasonabl e to believe that there ar e ethical, as well as pru-
dential, duties t o provide som e standard o f equal protection to those outsid e
our national borders . For example, on Peter Singer's scheme , reasonabl e an d
benevolent peopl e ough t not foreg o a  chance t o d o grea t good fo r others, in
order t o avoi d a  triflin g sacrifice . I f so, then ther e ma y b e dutie s t o protec t
others fro m environmenta l injustice s such a s transfer of hazardous technolo -
gies, especially i f it is possible t o do so without great sacrifice of comparabl e
values.33

But i f there are potential grounds for recognizing either a  moral righ t to se-
curity o r a  dut y t o protec t other s fro m threat s t o thei r security , the n th e
bloody loa f argument coul d b e wrong. It could be wrong t o try to justif y vio-
lations o f rights to securit y i n exchang e fo r a  jo b or economic well-being . If
so, a critical question i s whether the transfer of hazardous goods or technolo-
gies threaten s security . A s Henry Shu e point s out,34 i n th e cas e o f Mexican
asbestos workers , fo r example , thei r securit y is threatene d becaus e (I ) th e
technology doe s physical damage  t o thei r life , limb , an d vitality , no t jus t
harm t o thei r lifestyle : (2) it injure s the m i n a  life-threatening  way ; (3 ) the
technology damage s the m i n a  wa y tha t i s irreversible;  (4 ) th e technolog y
does bodily har m tha t i s avoidably undetectable  (becaus e people i n suc h a
situation are likely to be poor and hence unlikel y to have proper medica l ad -
vice an d examination) : (5) it doe s damag e tha t i s avoidably  unpredictable
(because workers lac k the technica l informatio n abou t the risk , even though
their employers may hav e i t ) ; and (6 ) the technology induces injur y havin g a
high probability of  occurrence.

Is Hazardous Technology  Beneficial?

Even i f transfer of hazardous technologies , especially to developing nations ,
were no t questionable o n the mora l grounds tha t i t jeopardized individuals '
rights t o bodily security , it still might be problematic for factual or practica l
reasons. Th e whole blood y loa f argument, like the socia l progress argument ,
rests o n a  centra l factua l assumption , namely , that transferrin g hazardou s
technology provides grea t benefits to those who receiv e it . Some proponent s
of this argument claim , fo r example, tha t exporting banned pesticides t o de-
veloping countries i s defensible because they are cheaper tha n other form s of
pest control and thus beneficial to poor nations . For them the chemicals ar e a
necessary evil , the price of averting famine. An executive of Velsicol Chemi-
cal Company, defendin g his company' s sale s o f Phosvel afte r i t was banned
in the Unite d States , said: "W e see nothing wrong wit h helpin g th e hungr y
world eat." 35

The problem wit h suc h a n argument, however, i s that it is built o n several
doubtful factua l premises: tha t hungry peopl e ar e helped an d tha t thos e i n
developed nation s are not harmed. Yet, as the earlier discussion o f GATT and
NAFTA noted , thi s premis e i s questionable . Betwee n 5 0 and 7 0 percent o f
pesticides use d i n underdeveloped countries ar e applied t o crops destine d
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for export . Althoug h th e poo r an d hungr y labo r i n th e field s an d expos e
themselves to pesticides, they rarely ar e able to eat the crops on which they
work. In Latin America, 70 percent of agricultural production (mainl y coffee ,
cocoa, and cotton ) is exported. Moreover, cotton i s the cro p t o which mos t
pesticides ar e applied.36

It might be assumed, however, that even if those in developing nations d o
not benefi t directl y fro m th e pesticide-ridde n crop s they grow , they migh t
benefit indirectly  from the foreign exchange earned . Even this assumption i s
questionable, however, because foreign exchang e monies ofte n ar e not use d
to improve wages, housing, schools , and medica l car e for farm laborers . In-
stead the y ar e typically used fo r luxury consume r goods , urban industrial -
ization, tourist facilities , and offic e buildings . Most of these goods , in turn ,
benefit the upper classe s living in the cities.37 Suc h use of foreign exchang e
earnings bring s benefit s to far m worker s and pesticid e user s onl y i f one i s
able to assume that "trickle-down" economic procedures improve the overall
welfare o f those workers who ar e most subjec t to the hazards o f transported
technology. Ye t especially sinc e 1995 , when th e WT O began undercuttin g
many health , safety , an d environmenta l regulation s as "illega l trad e barri-
ers," such "trickle-down" theorie s are even more doubtful. As the UN Com-
mission on Trade and Development puts it , after WTO, the gains in nationa l
income "have been captured by profit—and no t by wages."38

If the preceding analysis i s correct, then the bloody loaf argument is ques-
tionable o n both mora l and practical grounds. The practical proble m is that
many o f the benefits alleged to accompany environmental injustic e might be
overestimated. The moral proble m i s that the argument could lead to unde-
sirable consequences (e.g. , justifyin g sadism ) because i t i s premised o n th e
assumption tha t great benefits could justif y an y cost , however great . It also
erroneously ignores classical emphases o n rights to security.

The Consent Argument and a Moral Response to It

In response, however, one easily could argue that, even if such environmen -
tal injustice s d o threate n individua l security , th e recipient s o f hazardou s
technology have consented t o them. Moreover , as I noted in chapter 6 , some
people believe it is paternalistic to tell other nations what things are good for
them. Unless one denies the autonomy of native peoples an d thei r right s to
make their ow n choices , they sa y one i s bound t o allo w the m t o have th e
technology transfers they request. Even if such transfers involve substandard
asbestos processin g o r importin g pesticide s banne d i n th e Unite d States ,
goes the argument, native peoples have a right to determine their own fate. In
a nutshell , thi s "consen t argument " i s that corporations ar e not morally re-
sponsible fo r inflicting har m throug h technolog y transfer so long as the re -
cipients agreed to it.

The plausibility o f the consent argument rests in part on the classical eco-
nomic theor y o f th e compensatin g wag e differential , discusse d earlie r i n
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chapter 7 . According t o th e theor y o f the CWD , when peopl e accep t risk y
jobs for higher pay . they implicitl y consent t o the hazards . A s Adam Smit h
expressed it , "the whole of the advantages and disadvantage s of the differen t
employments o f labor" continuall y tend towar d equalit y because th e wage s
vary according to the hardship o f the occupation.'39 Analogously, proponents
of the consent argumen t migh t claim that imposition of greater public healt h
risks i s acceptable because citizens voluntarily agree to trade som e societa l
safety fo r greater public benefits, such as a stronger economy or a higher stan-
dard o f living.

Clearly the acceptabilit y of the consen t argument is a function of whether
recipients o f technolog y transfe r accepte d thes e risks , i n situation s o f in -
formed consent . Thi s acceptance depends bot h (1 ) on whethe r th e workers
and citizen s were informed of the severity and probabilit y of harm and (2 ) on
whether th e governments  allowin g imports of hazardou s technologies , for
example, banne d pesticides , als o gav e fre e informe d consen t o n behal f o f
their citizens . Conside r first the freedom issue with respect to workers.

As I argued i n chapte r 7 , just because a worker holds a particular risky job.
one ough t no t assum e tha t th e occupatio n is a n expressio n o f freel y ex -
pressed preferences . And a s already noted in this chapter, prominent princi-
ples o f environmenta l justic e proclaim tha t worker s ough t no t t o hav e t o
choose betwee n n o employment and unsaf e workin g conditions. Many peo -
ple engag e i n certai n work not because they voluntaril y an d autonomousl y
choose t o do so but becaus e they have n o alternatives. Severa l years ago the
official U.K . government scientific Advisor y Committee on the Safet y o f Pes-
ticides (PAC ) was locke d i n bat t l e wit h the Nationa l Unio n of Agricultural
and Allie d Workers (NUAAW) over the sprayin g of 2,4.5-T by farm workers .
On th e on e hand , th e PA C asserted that th e pesticid e was saf e whe n use d
properly. On the other hand, the NUAA W argued that

the organizationa l realities of farm lif e ofte n d o no t allo w a  farm worke r
to refuse t o spray just because th e climate is not correct , or because spec -
ified protective equipment is defective or nonexistent. Chemicals, called
"adjuvants" tha t spee d u p th e actio n o f th e mai n chemica l ar e ofte n
added . . .  and new spraying technologies designed to improve economi c
efficiency hav e had marke d effects o n exposures.

In othe r words, th e cultura l realitie s o f low-paid, "dispensable" far m work -
ers do not allow them t o say that the y are concerned about risks. And i f not,
such worker s ar e no t likel y to b e able to giv e free informe d consent t o th e
risks the y incur. 40 A  similar example concerns th e conflic t ove r beef-cattle
hormones. I n 1985 a  scientific committe e of the Europea n Commission sai d
certain "growt h promoters " were saf e i f used (1 ) by means o f earlobe injec -
tion; (2) with a  specified dos e threshold; and (3 ) in connection with a  90-day
waiting period before sale of the cattle . The Council of Ministers rejected th e
alleged saf e us e o f the hormones on th e grounds that, in reality, such condi -
tions of use are not enforceable . Similarly, when th e WT O recently allowe d
Australia to use the "USDA Approved" stamp on its meat exports so as not to
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give the United States an unfair trade advantage, the conditions o f use of the
stamp clearly were no t enforceabl e in reality , since there was no USDA in-
spection. No r di d consumer s reall y consen t t o th e risk s o f the Australia n
meat, since those risks were unknown t o them, given the misleading us e of
the USDA stamp. And if not, then there are grounds for believing the publi c
often ma y not be able to give informed consen t to many societal risks, given
the cultura l realitie s o f internationa l trad e an d th e threat s t o healt h an d
safety they present.41

Often market constraints or greed militate against conditions necessary for
free informe d consent t o environmentally dangerous imports . For example,
after the 1985 Bhopal chemical disaster, which killed thousands of Indians, a
French inquir y discovere d numerou s improprietie s i n Franc e i n th e han -
dling o f the sam e toxin , methyl isocyanat e (MIC) . Th e MI C was importe d
through Marseilles and sent to a plant in Beziers. At the Marseilles docks, be-
cause o f the economic s of unloading operations (e.g. , piece rates being pai d
to increase productivity ) and the necessity to fill shifts productively , barrels
of MIC were being thrown, lifted , an d haule d a s if they were bales of straw.
The cultural and economic realities of the dock situation made free informed
consent (amon g workers an d resident s livin g near th e docks ) highly ques -
tionable.42 One reason that an occupation and its associated risks may not be
the result of a free decisio n i s that job choices are often no t made in the con-
text o f what Joh n Rawls might cal l ethicall y desirabl e "backgroun d condi -
tions." A s I noted i n chapte r 3 , such background conditions might includ e
the operatio n o f a free market , lack of coercion by employers , and th e exis -
tence o f alternativ e employmen t opportunities . Thi s mean s that , i f back-
ground condition s necessar y for procedurally just, voluntary , employment
decisions ar e not met, then appeal to the theory of informed consent cannot
justify exposing persons to workplace hazards created because of technology
transfer.43

Consider a farm worker , for example, hired t o apply pesticides in a devel-
oping country. It is well known that such jobs are very risky and also that, as
education an d incom e rise , employee s are fa r less likel y to remain in haz-
ardous occupations . Thi s mean s tha t worker s i n high-ris k job s ar e mor e
likely than no t t o be both financially strapped an d poorl y educated. More-
over, th e situation s i n whic h African , Asian , o r Lati n American people s
would be most in need of work are precisely those in which background con-
ditions are likely to preclude genuine free consent to accepting those jobs. In
Mexico, for example, the unemployment rate is typically 50 percent, and the
average wages are $3-4 pe r day. This suggests that, in rural developing coun-
tries likely to employ pesticides, for instance, there is probably no diversified
economy tha t woul d provid e a  variety of alternative employmen t options.
Hence the situations in which people would be most likely to take risky work
are precisel y thos e i n whic h genuin e free  consen t probabl y coul d no t b e
given to the job.44

Indeed, for half the world's population, fre e informe d consent ma y not be
possible. About eight hundred millio n people, one-fifth o f the humans on the
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planet, ar e deprived o f all income, goods , and hope . The y liv e primarily i n
India, Bangladesh , Pakistan , Indonesia, sub-Sahara n Africa , the Middle East,
Latin America , an d th e Caribbean . Anothe r one-fift h t o two-fifth s o f th e
world's population, abov e the one-fifth tha t Robert McNamara called th e "ab-
solute poor, " ar e chronically malnourished . Moreover , according t o the UN
Development Progra m (UNDP) , the situatio n is getting worse fo r the poo r of
the world. The rati o of average income o f the riches t 20 percent o f people o n
the planet , as compared t o that o f the poorest 20 percent, has gone from 30: 1
in 1960, to 60:1 i n 1990, t o 74:1 in 1997 . Although in 1960, people i n rich na-
tions mad e $3 0 fo r every dollar earne d b y those in poo r countries , by 1997 ,
rich people earne d $7 4 for every dollar earned by the poor. And according t o
the U N Foo d an d Agricultur e Organization (FAO) , whe n relativ e earning s
drop, so does nutrition. In 1999, mor e than half the children i n nations suc h
as Bangladesh an d Indi a were underweight . In Africa ther e wer e 2 2 million
underweight childre n i n 1980, and tha t number rose to 38 million in the year
2000. Give n pervasiv e an d increasin g disease, malnutri t ion , illiteracy , an d
squalor—not t o mention fe w job alternatives and a n econom y tha t i s proba-
bly no t diversified—i t is questionabl e whether, eve n wit h perfec t informa -
tion abou t th e relevan t risks , hal f o f the world' s worker s coul d b e sai d t o
freely choos e t o wor k wit h environmentall y hazardou s technology , lik e
banned pesticide s shippe d fro m abroad. 45

Often consen t i s not likely to be t ru ly informed,  sinc e the same condition s
that militat e agains t fre e consen t (i n th e developin g world ) als o militat e
against education . A n isolate d Africa n o r Latin-America n regio n wher e
banned pesticide s ar e used , fo r example , i s unl ikel y t o hav e a n educate d
populace t o help make citizen s awar e of pesticide danger. It also i s unlikely
to have a  local chapte r o f the Sierr a Club o r of Ralph Nader' s Public Interest
Research Grou p (PIRG) . Thi s mean s tha t peopl e i n man y developing coun-
tries not only lack the ability to be informed but , more important, lack the so-
cial institutions —the background conditions , suc h a s educatio n and a  fre e
press, tha t coul d hel p remed y thei r inabi l i t y t o give fre e informe d consent .

Moreover, even i n some of the mos t developed countries of the world , like
the United States , where societal  institutions are in place, free informed con-
sent i s sometimes rare . When th e stat e office bui ldin g caught fire recently in
Binghamton, New York , it was highly questionable whether the accident vic-
tims gav e fre e informe d consen t t o th e ris k o f reentering th e building . Th e
fire spewe d abou t 18 0 gallon s o f coolan t (containin g polychlorinated bi -
phenyls, o r PCBs) from th e electrica l transformer s throughou t the building .
Later, despit e th e fac t tha t th e building' s garag e wa s contaminate d wit h
PCBs, officials opene d th e garage because of "the shortage of parking space in
downtown Binghamton. " Officials were allowed to open i t only because they
withheld crucial informatio n about testing the garage and abou t the toxicity
of PCBs. The directo r o f health fo r the stat e "intentionally concealed impor-
tant informatio n . . .  to moll i f y publi c concern." Likewise , it i s not clea r tha t
U.S. citizens , i n general , consent t o th e health , safety , an d environmenta l
threats t o which the y are exposed fro m importe d goods . After al l , the WT O
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specifically disallow s importin g governments from providing health, safety ,
environmental, and human rights information—about particular products—
on the grounds that such informatio n is a barrier to free trade. If even highly
developed nation s canno t always guarantee free informed consent and par-
ticipative justice to their citizens, then surely such consent and participative
justice is even less likely to be available to those in developing nations. And
if not, it is questionable whether the consent argument is able to justify trans-
fers of hazardous technologies to less developed countries. 46

The Economic-Reality Argument and a Moral Response to It

If the analysis thus far has been correct , then al l three arguments enlisted to
support transfe r of hazardous technologies—th e social progres s argument,
the blood y loa f argument , and th e consen t argument—fac e serious objec -
tions. However , someone still coul d maintain tha t such transfer s are legiti-
mate o n the ground s that i t i s impossible to prevent them. This response
might be calle d th e "economi c reality " argument . Thi s fourt h argumen t i s
based on the ethical maxim, "ought implies can"; if governments or corpora-
tions ought to be required not to transfer banned technologies to developing
countries, then this requirement must be one that can be achieved. If the re-
quirement is not achievable, then it ought not to be required.

The main reason for believing that it might be neither possible nor realistic
for a  corporation to introduce safe r technolog y on its own, without mecha-
nisms to control the behavior of competing firms, is that such an action could
financially destroy a company. According to the economic reality argument,
governments, not individual corporations, are in the business of securing en-
vironmental justice and regulating worker and citizen safety. To expect a firm
to introduc e safe r technology , and thu s b e undercu t by othe r corporations
with fewer moral qualms, is thus ethically questionable because it is unreal-
istic. Such expectations might impose a self-sacrificial burde n on a corpora-
tion. But morality does not require heroism, only justice.47 Because it does
not, Alan Gewirth, in his classic argument for the absolute right not to have
cancer inflicted on one, argues that it is necessary for the state to regulate and
enforce thi s right. Similarly , one cannot expect corporations to give volun-
tary complianc e to stric t environmenta l an d technologica l standard s tha t
could undercut profits and perhaps make them bankrupt. Admittedly, as dis-
cussed i n chapte r 2 , there i s evidenc e tha t stringen t global environmenta l
standards are competitive assets for the companies using them. Even if such
companies perfor m bette r economically , nevertheless they hav e no obliga -
tions to employ strict standards that could destroy them because they hav e
no obligation to behave heroically.48

Attorney Richard Stewart likewise has recognized that strong federal regu-
lation, rather than heroism , is necessary to restrain dangerou s technologies
and to secure environmental justice. Stewart points out that even states can-
not affor d t o impos e mor e stringen t environmenta l standard s tha n thei r
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neighbors, unles s the y wan t t o hur t thei r economy . Otherwise , industr y
would simpl y move to a  less-regulated state . Fo r similar reasons , som e cor -
porations canno t b e required t o accep t mor e stringen t environmenta l stan -
dards than othe r firms , unles s the y wan t t o g o ou t o f business o r los e cus -
tomers t o less ethica l competitors. 49

Despite the plausibili t y of Gewirth's an d Stewart' s suggestions tha t moral-
ity cannot rest on heroism , severa l considerations suggest that i t is both rea -
sonable an d possible—no t heroic—to rejec t th e economi c realit y argumen t
and t o work against transfer o f banned, hazardous technologies. Henry Shue.
for example , argue s that corporations are morall y boun d t o cease transfe r of
hazardous technologie s because : (I ) n o institutio n ha s th e righ t t o inflic t
harm, eve n t o hol d dow n product io n costs : and (2 ) underdeveloped coun-
tries, alone, cannot b e expecte d t o impose stric t environmenta l and techno -
logical standards because they are competing with other countries for foreign
investments.50 Althoug h Shue's first argument may be correct, that one ought
not inflic t harm, s o a s to hold dow n productio n costs, a  critica l problem i s
knowing ho w t o defin e "infl ict ion o f harm." A t what poin t does inf l ic t in g a
higher probability o f damage  const i tut e inflictio n o f harm?51 Contrary to a n
assumption behin d Shue' s argument , manufacturers d o inf l ic t har m i n th e
form o f increased probability  o f risk,  in order t o hold dow n productio n cost s
in th e United States . Unite d State s pollution-contro l regulations are specifi-
cally designe d t o trad e a  par t icula r amoun t o f safet y fo r a  given amoun t of
production savings . The typica l norm , adopted by the EPA , a NAS panel, th e
NRC, an d othe r governmen t groups, is tha t safe r technolog y i s not require d
unless i t imposes greater than a  one i n a m i l l i o n increas e on th e averag e an-
nual probabilit y o f fatality face d b y th e public . Moreover, allowable worker
risk i s typically 10 times greate r than tha t for the publ ic , i n part because per-
mitting highe r workplac e risk s i s sometime s mor e cos t effectiv e tha n pro -
hibiting them. 52

In the cas e of many technologies. U.S. corporations are merely required t o
keep environmenta l hazard s "a s lo w a s i s reasonabl y achievable," o n th e
basis of a "favorable cost-benefit analysis." In the cas e of nuclear technology,
for example , i f it costs th e licensee ; more than $1.00 0 t o avoid an additional
person-rem o f radiation exposure to the public , then h e is not required to do
so. If it costs less, then the license e must aim at reducing maximum radiatio n
exposure to the public t o 0.0005 rem per person per year. Hence, according to
current law . there is no absolute prohibition against harm (where "harm" in -
cludes increase d probabilit y o f risk) , i n par t becaus e suc h a  prohibitio n
would b e impossible t o achieve in a technological society/'53 And i f not, then
Shue's argumen t (1) , as i t stands, ma y sanctio n a  propose d ethic s (absolut e
prohibition o f harm) that is impossible to fulfill. Therefor e this ethics cannot
be binding.

Shue's objectio n (2) , that underdeveloped countries cannot b e expected t o
impose stric t environmenta l standards because they are competing with other
nations for foreign investment, also makes a reasonable point , but i t contains
a flawed assumption. This assumption i s that because countries compete wit h
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each othe r fo r foreig n technolog y investmen t dollar s jus t a s corporations
compete with each other for profits, nations have no more responsibility (tha n
do private industries) t o protect their citizens' health and safety by regulating
technology. This assumption i s flawed because i t presupposes tha t countrie s
and corporation s hav e th e sam e leve l o f responsibilities t o protect citizens .
But do they? Firms are concerned primarily with promoting private interests,
that is, maximizing shareholders' profits, whereas nations are obliged to pro-
mote public welfare. A strong case also could be made for the claim that citi-
zens, by virtue of their citizenship, shar e an explicit contract with their coun-
try. I f so, then in exchange for citizens' act s such as paying taxes, the country
performs man y services , such a s protecting citizens ' health and welfare . Ex-
cept in the case of the employer-employee relationship , there is no compara-
bly strong contract between a  corporation and members of the public. And if
not, the n it easily could be argued that the greater responsibility for protecting
public health and welfar e belong s to the country . Moreover, at least in part ,
the nation appears to have the stronger obligation to protect citizens because
corporations so often fai l to do so.

Consider the consequences that would follo w i f one were to accept Shue' s
objection (2 ) that corporation s hav e mor e responsibility t o force us e o f saf e
technology tha n d o hos t countries . I f private industrie s di d hav e mor e re -
sponsibility but did not willingly accept this responsibility, then they would
be more likely to do as they wished—in the face of governments that were al-
leged t o have less  responsibility (tha n corporations) to protect their people .
In such a  case, firms would be able to act with impunity , knowing tha t gov-
ernments woul d no t b e checkin g o n them . I n th e situatio n prescribe d b y
Shue, government s woul d b e les s abl e t o "right " corporat e wrongs , sinc e
they would hav e no mandat e t o protect citizen s workin g i n risky facilities .
Indeed, on e o f the mos t commo n industr y argument s agains t governmen t
regulation is that it is "not needed" and that corporations themselves ca n do
the job. This seems to be the argument made by Henry Shue. Obviously, how-
ever, industries canno t polic e themselves completely, as the actions o f Shell
Oil describe d i n chapte r 6  suggest. 54 I f they could , the n the y migh t hav e
nothing t o los e throug h governmen t regulation . I f firms believe the y hav e
something t o lose, however, they are likely to oppose governmenta l regula-
tion. And if so, then the regulation appear s to be needed.

Citizens' Responsibilities for Environmental Justice

But i f governmen t regulatio n typicall y i s neede d t o protec t citizen s an d
workers fro m environmenta l hazards , an d i f industry alone  canno t d o th e
job, the n i t may be neither reasonable no r possible , a s the economi c reality
argument notes , t o expec t corporation s t o ceas e transfe r o f hazardous o r
banned technologies , especiall y i f government doe s no t require the m t o do
so. Becaus e "ough t implie s can, " corporation s ar e morall y oblige d t o us e
safer technologies onl y if they can do so without heroi c sacrifices .
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Even i f it were reasonable t o argue that firms ar e morally obliged t o make
heroic sacrifices , the y ar e unlikel y to d o so , a t leas t fo r long, because the y
will no t survive . Hence, regardless o f the degre e t o which one believes tha t
corporations ar e morally required to use safe r technologies , the fac t remain s
that the y ar e likely  t o d o s o only i f government require s i t an d i f the safet y
does not threate n thei r competitive advantage. Apart fro m wha t i s ethically
desirable, on e canno t realisticall y expect companie s t o cu t thei r profits , i n
the nam e o f safety , unles s governments , corporat e employees , an d con -
sumers forc e them t o do so . But i f not, then society is faced wit h an interest-
ing practical problem, on e quite different fro m th e one with which this chap-
ter began : D o citizen s hav e an y ethica l obligat ions , a s consumer s i n
developed nations , to help avoid envi ronmenta l in jus t i c e o r to force transfer
only of the safes t technologies? Consumers in developed countries may have
the greatest power, and thu s also the greatest obligation , to help ensure envi-
ronmental justic e abroad and t o help solve the problem s of transferring haz-
ardous technologies , in par t becaus e they have specia l duties generated by-
special circumstances.

Responsibility through  Ability
Citizens i n develope d countrie s arguabl y have a  mora l obligation , propor -
tional t o their ability , to help preven t transfer of hazardous technologie s to
underdeveloped countries . Thi s i s a  "responsibilit y through ability." 55 To
the degre e that people have the abi l i t y t o make a  positive difference in such
situations, therefore they are obliged to do so . Special abilitie s generate spe-
cial duties . (Late r 1 will discus s ho w on e migh t make a positive difference. )
As already mentioned, dutie s to help largely defenseless people, like victims
of environmental in jus t ice , aris e in par t from th e fac t tha t human beings are
interdependent an d no t self-sufficien t an d henc e shar e a n implici t socia l
contract. Som e peopl e thus are more oblige d to help othe r person s becaus e
they are more able to do so and because they are human beings.56

The fac t tha t people have no explicit  socia l contract with members of other
nations a s they do wi th citizen s in their own country , however, need not sig-
nificantly chang e thi s obligation . Fo r example , i f two peopl e ar e facin g al-
most certai n death , either because o f banned pesticide s o r because o f thei r
working i n substandar d asbestos-processin g plants, wh y shoul d people be
bound t o aid on e se t of victims, merely because they are fello w citizen s and
not bound a t all to aid the other victims, simply because they are not compa -
triots? Admittedly, fellow citizen s have prior claim t o persona l loyalties, in
large par t becaus e o f a n explici t socia l contrac t citizen s shar e wit h eac h
other. Bu t because citizen s have prio r claims doe s no t mea n tha t they hav e
exclusive claims to each others ' loyalties . What all people share a s humans,
with common conception s of the good lif e an d wit h equality as members of
the sam e species , i s a t leas t a s importan t a foundation fo r interpersonal du-
ties as is common citizenship. And i f so, then people arguably have some ob-
ligation t o ai d Thir d Worl d victim s o f th e transfe r o f hazardou s technolo-
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gies.57 Eve n th e U.S . Agenc y fo r Internationa l Developmen t (USAID ) ha s
been forced , in recent years , to perform environmental impact assessment s
for the technologies they transfer abroad; USAID has implemented th e NEPA
so as to review, fo r example, it s pesticide programs in othe r nations . Thes e
reviews have "resulted in significant changes in USAID's operations," partic-
ularly i n the are a of pest management . This suggest s that U.S . agencies are
beginning to recognize that recipients o f technology have rights to protection
from thei r hazardous transfer. 58

The obvious problem with the argument that people are obliged to help cit-
izens in other nations, however, is specifying the limits on such a  duty. One
could explain , "Look , I have m y ow n lif e t o lea d an d m y ow n childre n t o
raise. I  ought to be free o f the obligation to help developing nations b y pro-
moting transfer of only the safes t technologies." 59 A s James Fishkin formu -
lates thi s objection , people ar e morall y require d t o "preven t grea t harm "
when they ar e able to do so and whe n th e cost s to them are minor. He says
that this moral obligation breaks down, however, when i t is applied to large
numbers of people. Fishkin's reasoning is as follows. If one has only a  mod-
est number o f occasions to help others , then the obligatio n to prevent great
harm i s not excessivel y burdensome an d doe s not restric t one' s freedo m of
action. This "minimal altruism, " however, could have the cumulative  effec t
of imposing great burdens and severely restricting one's choices . The result,
says Fishkin, could be "breakdown," o r "overload." 60

Fishkin's objectio n is obviously correct in the sense tha t there is an upper
bound t o the cos t that ca n be said to be required o f people striving to hel p
those who nee d mor e physica l security . Individuals clearl y have a  right t o
pursue thei r ow n commitments , apar t fro m th e sacrifice s that appea r t o be
demanded b y impersonal globa l morality. Nevertheless, if people believe in
a transnational socia l contrac t among all humans o r even minimal decency,
then a s was alread y mentioned , they ough t no t forg o a  chance t o d o great
good fo r other s i n orde r t o avoi d a  triflin g sacrifice. 61 Likewise , a  natio n
ought not forg o a  chance to do a great good for the people of other nations in
order to avoid a trifling sacrifice. The obvious question thi s raises, of course,
is whethe r th e sacrific e i s indee d trifling . Subsequen t paragraph s addres s
this issue .

Another limi t on the dut y to help other s i s set by the fac t tha t individual
sacrifices ar e more burdensome an d henc e les s o f a moral imperative when
they se t people, either individuall y o r as nations, at a disadvantage relative
to other s wh o hav e sacrifice d less . Fo r example , poore r peopl e obviously
have less of an obligation (than do wealthier individuals) to share their goods
with someon e less fortunate. In particular they hav e less of an obligatio n if
their doing so puts them (relative to wealthier persons) at a greater disadvan-
tage with respect t o others who have shared less of their goods. Henry Shue' s
distinction betwee n the scope  an d magnitude  o f justice also provides some
clues fo r an "uppe r bound" on obligations to sacrifice fo r others.62 Wit h re-
spect to scope, everyone on the planet may have rights and dutie s grounded
in global justice, because all may be said to share a social contract. Of course,
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the magnitude  o f the dutie s impose d o n people i s not the same . This is be-
cause there ar e a number o f considerations tha t limi t individual obligations
to bring about social change. Fo r example, duties to others cannot be so great
that fulfillin g the m jeopardize s one's ow n bodil y securit y or the welfar e of
those for whom on e i s personally responsible. Thi s principl e is obvious on
the grounds o f consistency.

A final constraint i s that justice ought to be said to require onl y what some
normal, nonheroi c peopl e ar e capabl e o f being convinced t o do . I f at leas t
some peopl e (havin g healthy self-interest ) d o no t freelv  an d noncoercivelv
assent t o these demands , the n i t is questionable whether the propose d stan -
dards o f justice are legitimate . Thi s i s because people are bound t o d o only
what i t is possible to do. Moreover, people ar e not require d to pay any price
in orde r t o achieve what i s possible. Gains in securit y bought at the pric e of
either bloody revolution o r totalitarian enforcement ar e highly questionable,
primarily becaus e o f the cos t i n live s and i n civi l liberties . "Sometime s a n
unbloody half loaf is better than a bloody loaf. 6 3

What all these limits (on duties to others) suggest is that i t is impossible for
citizens in developed countries to reject completely the duty of helping to en-
sure environmenta l justic e for citizens in underdeveloped nations. Although
people cannot be expected to help protec t everyone, they can, as Henry Shue
puts it , protect "a few at a  time until i t becomes too heavy a burden 64

Responsibility through  Complicity

People als o hav e a  "responsibilit y through complicity " to hel p Thir d World
victims of technology transfer, t o the degree that they have accepted lowe r in-
flation an d lowe r price s fo r foreign-produced goods . Thes e ar e two benefit s
bought, a t least i n part , a t the pric e of health hazards fo r peoples i n underde-
veloped countries. 65 Therefore , those i n riche r nations owe the m a  deb t o f
compensation o r reparation. Judith Lichtenberg formulates a similar argument .

Suppose w e consider a relationship, R, between a developed country , D,
and a n underdeveloped one , I). It may b e that both D and U  are better off
with R than without i t (though, of course, we make the artificia l assump-
tion here that th e stat e to which we compar e R  is just the absenc e o f R,
with nothing replacing i t ) . But suppose that by any reasonable standard,
D benefit s muc h mor e than U , no t jus t i n th e sens e tha t D  ends u p ab -
solutely bette r of f but als o tha t i t i s improve d mor e incrementall y as
well. This accords with the claim that economi c relations between ric h
and poo r countrie s wide n th e gap between the m eve n i f those relation s
bring absolute gains fo r all. So D is benefitted more by U' s participation
than U i s by D's . Here the principl e of unequal benefi t applie s to sho w
that D  owes somethin g to U  by way o f compensation, for D owes it s ad -
vantageous position in par t t o U's participation. 66

Lichtenberg's argument, that becaus e D has benefite d fro m U  and i s depend-
ent on U, D has obligations of compensation, and perhaps reparation, to help
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U, is similar to rebuttals to "lifeboat ethics." When Garrett Hardin proposed
his famou s "lifeboa t ethics, " h e argue d tha t member s of developed nation s
had no obligations to help those in underdeveloped countrie s because doing
so was futile, in that it would only cause the poorer populations to increase,
making their progress even more difficult. Hardin also said that people in de-
veloped nation s woul d hav e t o reduce themselve s t o subsistence level s i n
order to make a difference i n underdeveloped countries. To move, from a  5:1
ratio to a 3:1 ratio in the per capita income of developed to underdeveloped
nations, woul d requir e abou t eight  times  th e annua l GN P o f th e Unite d
States. According to this argument, only massive redistribution could make
much of a difference. Hardi n also claimed that helping Third World people
would cause only greater harm in the long term, both to the environment and
to member s o f futur e generations, 67 because foreig n ai d migh t encourage
population growth and greater poverty later.

Although there is no time here to analyze in detail the "lifeboat ethics" just
outlined, it is important to sketch some of the responses to it, simply because
those responses might help clarify the argument for "responsibility base d on
complicity." One can ignore this complicity-based argument only by making
several erroneous assumptions also shared by proponents of lifeboat ethics .
One such assumptio n i s that developed countries ar e self-sufficien t an d d o
not need the help of underdeveloped nations. This assumption is false, how-
ever, as the oil crisis shows. It also is false because many of the wealthy coun-
tries were helped to prosperity through their buying resources cheaply fro m
poor nations and then selling finished products back to them at high prices.68

Other "lifeboat" objections to the complicity argument err because they ig-
nore the fac t tha t wealthy nation s are using a  disproportionate share of the
planet's resources. This depletion o f nonrenewable materials might be ques-
tioned both on the grounds that i t violates the Lockean proviso to leave "as
much an d a s good" fo r others (alread y discusse d i n chapte r 3 ) and o n th e
grounds tha t thos e i n developin g nations deserv e som e compensatio n o r
reparation for having their opportunities (to use these resources) reduced. If
so, then citizen s in wealthier countrie s may have some obligatio n to assis t
those in poorer nations who are victims of environmental injustice, like that
caused by transfer o f hazardous technologies.

Prudential Responsibilities

From a pragmatic point of view, people in developed nations also have moral
and prudential obligations to help prevent environmental injustice in devel-
oping countries because many of the associated harms affect them. The ques-
tion o f transfer o f hazardous technologies , such a s pesticide - o r hormone-
contaminated food , i s not a question of "them versus us." People in both the
developed and th e underdevelope d world ar e victims of unsafe technology
transfer an d inadequat e environmenta l standards , i n larg e par t becaus e of
global trade. As already noted, pesticides used in the developing world actu-
ally help feed developed nations, but they endanger the poor and the hungry
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throughout th e globe . A s already mentioned , u p t o 7 0 percen t o f the foo d
crop i n developin g nation s i s exported t o develope d countries . A s o f 1998 ,
for example, 5 2 percent o f all U.S. fruits an d vegetable s came fro m Mexico.69

Yet over 1 5 percent o f the beans an d 1 2 percent o f the pepper s importe d fro m
Mexico violate Food an d Dru g Administration (FDA) pesticide residu e stan -
dards, an d hal f o f imported green coffe e bean s contai n measurabl e level s of
banned pesticides . The GAO estimates that 14 percent of all U.S. meat i s no w
contaminated wit h illega l residues . I n th e wak e o f NAFT A an d GATT . th e
problem i s getting worse, i n par t because, since 1991 , FD A inspections hav e
declined fro m 8  percent of total imports to less tha n 2  percent. Th e pesticid e
residue proble m ha s becom e s o grea t tha t al l bee f import s fro m Mexico ,
Guatemala, and E l Salvador have been halted . Moreover, government inves-
tigators foun d tha t hal f o f all th e impor te d foo d identifie d as pesticide con -
taminated wa s markete d wi thou t an y penalt y to the producer s an d without
any warnin g to th e consumers . N o wonde r th e Cente r fo r Diseas e Control
(CDC) says that nine thousand American s die each year from food-relate d ill-
nosse.s an d tha t si x mil l io n annuall y becom e seriousl y il l fro m th e same ,
causes.70

What al l thes e examples i l lustrate i s that i t i s virtually impossible t o pro -
tect eve n U.S . citizen s fro m th e hazardou s effect s o f technology transfer s t o
developing countries . Apar t fro m th e direc t threat s that retur n t o U.S . con -
sumers, fo r example, o n importe d food , there i s stil l the proble m o f increas -
ing global contaminatio n becaus e o f hazards tha t initially are fel t onl y i n de -
veloping nations . Ther e ha s bee n a  significan t increas e in th e concentratio n
of lead i n the successiv e sno w layer s from th e Greenland ice cap an d i n sea-
water,71 fo r example. Likewise , because of increasin g level s of chlorofluoro -
carbons, there has been a n expansion of the ozone hol e over Antarctica. 72 A s
these tw o examples suggest , no spo t o n eart h i s ever wholly protecte d fro m
the chemical or atmospheric hazards occurring elsewhere on the planet . Jus t
as planetary interdependence at the po l i t i c a l an d economi c level establishes
an ethical foundation for people's duties to help those in underdeveloped na-
tions, s o als o ecologica l interdependence establishe s a  prudential  basi s fo r
their obligation s to help themselve s b y helpin g other s avoid environmental
injustice.

Conclusion

If the analyse s i n this chapter hav e been correct , then peopl e hav e a n obliga -
tion t o "make a difference"— to make i t difficult fo r governments and corpo -
rations t o subject unwittin g people s i n developing nation s t o environmenta l
injustice lik e that cause d by transfers o f hazardous technology . Bu t the onl y
clear way that peopl e ca n "make a  difference" i s through coordinate d politi -
cal activity , especially throug h nongovernmenta l organization s an d no t pri -
marily through individua l efforts. Peopl e nee d t o put pressur e o n U.S. agen -
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cies, lik e th e USAID , an d o n internationa l group s lik e th e WT O an d th e
World Bank . People need t o recognize that they have a  moral obligation to
public-interest advocac y designed t o protect those who ar e a t serious risk.
The next chapter provides additional reasons for this obligation and suggests
some forms the advocacy might take.
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9 Taking Action

Public Responsibility for  Environmental Injustice

If the argument s o f the previou s chapters ar e correct , environmental injus -
tices presen t multipl e threat s t o welfare . The y challeng e huma n right s t o
equal protection , du e process , consent , an d compensation . An d the y pu t
people at risk virtually everywhere, in the future as well as the present, in the
developed as well as the developing world. How does one address problems
of environmenta l justic e i f they ar e ubiquitous ? A s Wendel l Berr y has ar -
gued: "We are going to have to gather up the fragments of knowledge and re-
sponsibility tha t we have parcelled out to the bureaus and the corporations
and th e specialists . .  . . We are going to have to put thos e fragment s back to-
gether agai n i n ou r ow n mind s an d i n ou r familie s an d household s an d
neighborhoods."1

Overview

Why should people take Berry's advice? Why should they assume ethical re-
sponsibility fo r solving problems o f environmental injustice ? Thi s chapte r
gives a number o f additional arguments that environmental justice advocacy
by citizens, and especiall y by professionals, is not only desirable but neces -
sary, (l ) Environmental-assessmen t strategies frequently ignor e distributiv e
and participative justice and the demands of the principle of prima facie po-
litical equality (PPFPE) . (2) EJ advocacy helps educate people both about the
vulnerability of victims of environmental injustic e and abou t the EJ biases of
government, industry, and academia. (3 ) People often wrongl y assume posi -
tions o f neutrality about environmental injustice . (4 ) Because societal deci-
sion-making is highly partisa n an d contrar y to fai r play , neutrality about EJ
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problems make s the m worse . (5 ) Remaining neutral does not always achiev e
objectivity regarding E J issues. (6 ) Provided the y mee t severa l condition s of
fairness, most peopl e hav e duties to assume positions of EJ and public-inter -
est advocacy. (7 ) Such advocac y would lea d t o a  number of desirable conse -
quences. Afte r sketchin g these seve n arguments and answerin g objections to
them, the chapte r close s wit h an outlin e of several practical strategies fo r EJ
advocacy, par t icular l y throug h workin g wit h nongovernmenta l organiza -
tions (NGOs).

How muc h responsibilit y fo r E | advocac y doe s eac h citize n have ? Thi s
chapter argues that except in unusual circumstances, such as being seriousl y
ill. virtuall y all citizen s have dut ie s t o becom e E J advocates. But wha t ar e
these precis e duties ? Formulating them is no t easy becaus e the y ar e collec-
tive. And becaus e environmenta l goods , suc h as clean air or water, are both
public and indivisible , it i s not eas y t o determine how muc h o f these good s
justice requires variou s people to have. Different peopl e also judge environ-
mental goods, like nois e abatement, differently. A s a result, persuading peo -
ple t o act collectively o n behalf of E) is difficult . Thi s chapter takes some firs t
steps a t motivating and clar ifyin g E | advocacy.

Environmental Justice Advocacy

What i s the environmenta l justic e advocacy fo r which citizen s arguabl y ar e
responsible? I t is taking a  stand t o help victim s of unjust distribution s o f en-
vironmental impact s o r victims of unequal participation in environmental de -
cision-making. Thi s advocacy , ofte n accomplishe d throug h NGOs , amount s
to taking a stand i n a partisan sense , i n one's civic or professional writin g an d
speaking. I t amounts t o critically assessing alternatives , developing a n ethi -
cally defensible stance, an d the n defendin g it and amendin g it through ope n
exchange. Merel y pointing out th e asset s an d liabilitie s of alternative posi -
tions doe s no t constitut e advocacy. Merely maintaining a  stance o f informed
neutrality i s not advocacy. Environmental justice advocacy might be exempli -
fied b y takin g a  stan d i n favo r o f monitore d retrievabl e storage o f nuclea r
waste instea d o f permanen t disposal , o r agains t mor e incinerator s o n
Chicago's South Side . Becaus e in some situations EJ advocacy might b e ques-
tionable o r premature, section 6 of this chapter discusse s som e o f the circum-
stances tha t make i t more o r less ethicallv defensible.

The Tilted Playing Field

One reason E J advocacy i s so necessary i s that the tilted playing field, created
by the unequal powe r o f vested interests , often keep s government , industry ,
and academi a fro m being as protective of public and environmenta l interest s
as they ought . Moreover , despit e th e human-right s leadership o f companie s
such a s Bod y Sho p an d th e environmenta l responsibility of corporation s
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such as British Petroleum, history suggests that it is naive to assume the au-
tomatic public interest o f vested interests. Som e manufacturers campaigned
against chil d labo r laws . Som e companie s continu e t o lobb y agains t in -
creased environmental , health , and safet y regulations . Th e U.S. nuclear in -
dustry has successfully gained protection against 99 percent of potential lia-
bility claims. 2 Chemica l manufacturers , at leas t i n th e Unite d States , have
lobbied successfull y both t o protect themselve s agains t th e liabilit y provi-
sions o f the toxic-wast e Superfund legislatio n an d t o cut industr y cleanu p
funds by two-thirds. The tobacco industry knowingly exposed people to life-
threatening effect s o f smoking , lied abou t dangers , an d intentionall y ad -
dicted smokers (especially children) to nicotine.3 Johns-Manville knowingly
exposed four million U.S . workers t o asbestos eve n afte r corporat e official s
knew the health effects, an d the company fought to prevent disclosure of the
danger. And Metropolita n Edison falsified th e cooling-system tests a t Three
Mile Island prio r to the nuclear accident. 4 Although such case s do not sug-
gest that one should be suspicious of all private interests, they confirm tha t
one should no t be naive about wha t people may do in th e nam e o f profit.
Profit ma y help explai n the hundred s o f thousands o f environmentally in -
duced cancers and approximately one hundred thousan d occupationall y in-
duced fatalities each year in the United States.5 Perhaps one reason truth and
justice do not always win out in such cases is that many citizens and profes -
sionals do not help carry the burdens an d promise s o f democracy. They do
not act as environmental justic e advocates. They do not counterbalance the
bias of some vested interests. As the American Association for the Advance-
ment of Science (AAAS) noted, "the relative power of contending parties [in
environment-related disputes ] is ofte n grossl y unequal; a  powerful govern-
ment agency, with strong political and industria l backing, can ofte n prevai l
in its purposes." 6

Consider th e wa y veste d interest s suppresse d th e trut h abou t pesticid e
policy. On e reason s o many people violentl y attacke d the largel y accurate
work of Rachel Carson, in the middle of the last century, was that many of the
leading scientists o f the da y had financia l ties to the pesticide industry . As
Edsall notes:

Many if not most of them had financia l and caree r ties to the use of pes-
ticides and to the industries that produced them. The Committees of the
National Academ y o f Sciences tha t deal t wit h thes e matter s i n thos e
days tended to be dominated b y people who wer e biased i n thi s way.7

Similarly, a 1988 repor t indicated that , merely by reading the titles, authors,
and financial supporters of certain funded research it was possible to predict
the conclusions in 81 percent of scientific investigations.8

As the pesticide and research examples illustrate, EJ advocates often fac e a
playing field that i s badly tilted i n favo r o f moneyed interests . In Brazi l in
1989, fo r example, then presiden t Fernand o Collor de Melho noted tha t 70
percent of the wealth o f the nation was in the hands of 1 percent of the pop-
ulation.9 It is difficult t o believe that this 1 percent does not exercise massive
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control ove r both th e media and public and environmenta l polic y i n Brazil.
Even i n develope d nation s lik e the Unite d States , moneye d interest s ofte n
tilt policy . An d a s earlie r chapter s documented , U.S . wealth i s becomin g
more concentrated amon g a smaller group of people who, in tuia, are able to
wield more power. Citizen s for Tax Justice, for example, has shown that th e
1980s tax cuts for the richest one million American s added $ 1 trillion to the
national debt. 10 Th e ta x cut s o f the Bus h administration , beginning i n th e
year 2001 , may hav e th e sam e effect . Suc h action s sugges t tha t concentra-
tions of wealth and powe r may need to be counterbalanced by citizen advo-
cates who speak ou t against environmental injustice .

Government Bias

Consider two examples of how the playing field of government is often tilted
against environmenta l justice : occupationa l hazards an d nuclea r risks . A s
chapter 7  revealed, the U.S . government i s aware o f workplace danger s bu t
often fail s to do enough t o curb the threats . A s early as 23 A.D. , people recog -
nized occupationall y induce d risk s to life . Plin y the Elde r urge d miner s to
wear protective masks. Workers also knew abou t the hazards o f lead poison-
ing for several centurie s before government did anythin g to regulate it. Even
today, the situation has not improved substantially . Accordin g to the Bureau
of Labor Statistics, more than 2 5 percent o f the work force annually i s killed
or injured seriously i n industries suc h as meatpacking, wood manufacturing,
sugar can e processing , prefabricate d wood building , rubber recycling , and
mining.11 Lac k of adequate government actio n i n thes e area s suggest s bias
that could cause injustice in the occupational environment.

Another exampl e o f governmen t bia s appear s i n it s underregulatio n o f
commercial nuclear power. As chapters 5 and 7  illustrated, the industry i s so
powerful tha t the U.S. government has been unable to protect adequately th e
six hundred thousan d U.S . nuclear workers. And instea d o f admitting nu -
clear threats, governments ofte n den y them. Governments in France and th e
U.K. at first denied the 1986 Chernobyl nuclear accident. To this day, officials
in countrie s suc h a s Franc e an d Russi a continu e t o clai m tha t Chernoby l
killed onl y 3 1 people an d tha t th e explosio n an d fir e ha d n o majo r healt h
consequences.12 A  U N study , however , calls Chernoby l "the greatest tech-
nological catastroph e i n huma n history." 13 Accordin g t o th e Ukrainians ,
125,000 peopl e s o fa r hav e bee n kille d becaus e o f Chernobyl, 14 an d mor e
people continu e t o die , especially amon g th e 800,00 0 "liquidators " wh o
helped clea n u p th e accident . Physicists and medica l doctors at the Univer-
sity of California, Berkeley, maintain that Chernobyl will cause 475,000 pre-
mature cance r death s an d approximatel y 500,000 premature nonfata l can-
cers.15 Ye t governments i n th e Unite d States an d othe r nations continu e to
underestimate Chernoby l consequences, and they uncritically promote com-
mercial nuclear technology. 16

Government bias regarding the environmental and public-safet y threat s of
nuclear technology has extended even to its own military personnel. I n May
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1953, the United States conducted two atomic bomb tests in Nevada. Fallout
rained o n 1 0 herds of sheep grazin g nearby. Althoug h 4,50 0 animals died ,
and many ranchers went out of business, Atomic Energy Commission (AEG )
scientists argue d tha t th e tw o weapon s test s had no t cause d th e livestoc k
deaths. As a result, federal courts dismissed ranchers ' claim s for compensa-
tion. Year s later, secret governmen t document s showe d tha t both scientist s
and the AEC had perpetrated a  fraud upon the court. Their deception came to
light i n 198 0 afte r th e governo r of Utah obtained the releas e o f previously
classified federa l document s concernin g th e shee p deaths . Th e material s
showed tha t the AEC researchers an d officials—includin g Bernar d Trum, a
scientist who late r became directo r of a primate research laborator y at Har-
vard University—had lied. They induced the original scientists to deny their
conclusions tha t radiatio n ha d cause d th e fallou t deaths. 17 Governmen t
fraud in the weapons case , however, has harmed more than sheep. Between
1951 an d 1963 , the United States conducted more than one hundred above-
ground test s o f atomic bombs in Nevada. Despite the tests ' scientific , mili-
tary, and national-security benefits, a  1991 stud y by physicians concluded
that a n additiona l 2, 4 millio n prematur e cance r deaths , worldwide , wil l
have been caused by these 12 years of U.S. above-ground weapons testing. 18

For example, the movie The Conqueror (1954) was filmed in a dusty canyon
near St . George, Utah. No testing took place in the canyon, but the location
was downwind from the Nevada test site. After the actors Pedro Almendariz,
Dick Powell, Jeanne Gerson, Susan Hayward, and John Wayne succumbed to
cancer, Agnes Moorehead remarked, "Everybod y in tha t pictur e [The  Con-
queror] ha s gotten cancer and died."19

One would think that, because of the infamous history of the U.S. nuclear
weapons testing program under the AEC, the forme r AE C director, Dixy Lee
Ray, would have little credibility. The fact that she went on to become a state
governor and to coauthor a book, Environmental Overkill, 20 suggests both the
bias an d th e powe r o f some U.S. government agencies and officials . Citin g
only newspaper storie s and article s in libertarian magazines , Ray claims in
her 199 3 book that PCBs, dioxin, and asbestos present "insignifican t or non-
existent risks."21 She also writes that the government spent too much money
to clean up the Exxon Valdez oil spill off Alaska22 and that "aside from some
psychological distres s brough t o n b y hysteria , no t eve n a  singl e common
cold ca n be accurately attributed t o the chemica l waste s a t Lov e Canal." 23

Such inflammatory errors by a former federa l an d stat e official sho w the de-
gree to which the government playing field may be tilted.

Government bias i s significan t in par t becaus e o f its ethica l toll . O n th e
sometimes-biased playing field of government activities, often those harmed
by environmental injustice—stakeholders—hav e neither informatio n about
their risks nor the opportunity to exercise free informed consent . A t Yucca
Mountain, Nevada, for example, discussed i n chapter 5 , U.S. Department of
Energy (DOE) procedures have violated Nevadans' rights to equal treatment,
due process , and free informed consent. The federa l government agreed to
compensate Nevada for site studies o f the proposed federal waste repository
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only i f the stat e promise d t o withdra w it s vet o o f the facility . And Nevad a
was forced to go to court in order to obtain copie s o f taxpayer-funded DO E re-
search studie s (o n site suitability) . Nevada had t o spend hundred s o f thou-
sands o f dollars o f taxpayer mone y t o su e th e DOE . On th e scientifi c side ,
federal-government bias also was apparent i n the government's clai m to have
"verified" sit e suitabilit y by mean s o f ten-thousand-year computer simula -
tions. Governmen t geologist s likewis e use d porous-medi a model s t o esti -
mate groundwate r flow , eve n thoug h suc h model s ar e contraindicate d fo r
heavily fractured locations like Yucca Mountain.2 4 Th e bias has been so great
that even th e U.S . National Research Council/National Academy o f Sciences
has criticized th e Yucca Mountain research an d governmen t conduct of it.25

Government bia s agains t fai r pla y an d environmenta l protection i s no t
unique a t Yucca Mountain. For some government agencies, the tilted playing
field may be th e rule , no t th e exception . A 198 6 Genera l Accountin g Offic e
(GAO) report reveale d that 90 percent o f the DOE' s 127 nuclear facilities ha d
contaminated groundwate r tha t exceede d regulator y standards by a  facto r of
up to 1.000. 26 Typicall y the public does no t know abou t such danger s pose d
by government operations because they are kept secret. They ofte n ar e mani-
fested onl y as "statistical casualties," deaths revealed through epidemiologi-
cal studies bu t no t eviden t through some causal chain o f harm.27 Tracing the
causes i s difficul t because ? laten t o r delaye d cancer s occur man y year s afte r
the en d o f the projects , an d peopl e often ar e no t awar e o f threats unti l lon g
after i t i s to o lat e eithe r t o collec t dat a o r sto p th e activities . Sometime s
the governmen t activel y avoid s doing epidemiological studies, a s i t di d a t
Three Mile Island and i n Southwest weapons testing. Or if government spon -
sors th e necessar y studios , often i t assert s tha t increase d environmentally-
induced cancer s have , othe r causes. 28 Whe n th e Unite d State s engage d i n
above-ground testing o f atomic bombs, for example, officials covere d up dat a
and the n blamed livestoc k deaths on nutritiona l deficiencies. Epidemiologi -
cal studies performed many years later finally exposed the causal connection
between governmen t nuclea r testing and huma n healt h effect s suc h a s can-
cer an d geneti c deformities. 29 Suc h behavio r suggest s seriou s respect s i n
which th e governmen t playin g fiel d probabl y is t i l t e d agains t publi c safet y
and environmenta l justice.

Industry Bias

Even more eviden t tha n government biase s ar e the vested interest s of indus -
try. Becaus e th e surviva l o f a company o r corporation depend s o n it s prof -
itability, cutting economic corner s can take precedenc e ove r fai r play , public
safety, an d environmenta l protection . Neutra l and disintereste d informatio n
often doe s not hel p corporat e profits . Instea d veste d interests—tobacc o an d
chemical companies , fo r instance—typically "buy " researc h an d lobb y fo r
government suppor t tha t serves their ends. On e industry-funded book, Toxic
Terror, for example, denie d tha t Chernobyl caused mor e than 31 deaths, oven
though th e pronuclea r DO E puts th e numbe r a t 30,000 , jus t i n thi s genera -
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tion.30 An excellent example of "hire research," i n which subjective guesse s
or lies are passed of f as expert judgments , Toxic Terror makes extraordinary
claims, such a s that toxic chemicals caus e no damage to humans31 and tha t
Love Cana l harme d n o one. 32 Instea d th e author , Elizabet h Whelan , rail s
against environmenta l "hypochondria. " Suc h biases would be laughable ex-
cept tha t reputabl e companies , lik e the Fre e Press o f Macmillan, ofte n ar e
willing to put their stamp on such volumes. Industry-funded researc h and
advertisements als o claim, for example, that "Americans today are healthier
than eve r before." 33 Suc h industr y bia s ofte n consist s o f taking credi t fo r
medical progres s bu t ignorin g pollutio n threat s an d minorities ' being les s
healthy becaus e o f environmenta l injustice. 34 Confronte d wit h th e charg e
that cance r cost s th e Unite d State s ove r $2 5 billio n pe r yea r i n medica l
charges an d los t workdays , one corporat e write r responde d that , withou t
cancer, mor e peopl e woul d b e alive , and i t woul d cos t th e Unite d State s
much more money to support more people. 35

Industry bia s i s even more eviden t i n developin g nation s because o f the
greater poverty and vulnerability o f people there. Several corporations inter -
ested in African minera l resources , for example, have literally "bought" en -
tire universities i n Nigeria , Congo, and Ethiopia . Paying scientists to do in-
dustrial research , corporation s a t some African institution s have supporte d
as man y a s 8 0 percen t o f the professors. 36 I n Japan , th e governmen t ha s
awarded th e equivalen t o f hundred s o f million s o f dollar s i n taxpaye r
monies to fund university-industry cooperation so as to ensure that Japanese
companies dominat e the international biotechnology market. As of 1998, 50
percent o f the worldwide industr y patent citations fo r drugs, medicine, an d
biotechnology have been for research funde d by the public, usually in acade-
mia.37 Such industry dominance is a potential threa t to environmental jus-
tice because i t i s abl e t o control informatio n abou t public-healt h risk s tha t
otherwise migh t motivate reforms.

Profits clearl y have tilted the biotechnology playing field against environ-
mentally saf e activity . Experimenters fo r a t leas t 2 7 U.S. chemical compa-
nies, fo r example, ar e genetically modifyin g a t least 3 0 crop an d fores t tree
species t o withstand lethal does of herbicides. Ye t such pesticides continu e
to injure an d kil l humans—at least 40,000 fatalities annually , mostly in de-
veloping nations, according to the WHO. Humans and other members of the
biosphere, afte r all , have not been genetically engineered t o withstand hig h
doses o f pesticides. Ye t U.S. taxpayer s annuall y provid e mor e than $10. 5
million for research on pesticide-resistant crops.38 Instead of using monies to
create herbicide-resistan t crops , governmen t an d industr y coul d us e th e
same funds t o develop pest-management strategie s that contribute to EJ and
to long-term sustainability.39 Such industry researc h threatens to "kill the ca-
naries." (Knowin g that canarie s succum b t o methane poisonin g befor e hu -
mans do , miners use them as "early warning" signal s of dangerous levels of
gas.) I f researcher s mak e crop s geneticall y resistan t t o herbicides , thos e
plants may be unable to function a s early warning signals for dangerous lev-
els of chemicals in human food. 40
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Academic Bias

Not only government an d industry but even academia i s biased i n ways tha t
suggest th e need for Ef advocacy. Academia i s not a n ivory tower, if indeed i t
ever was. Adam Smith appears to have coopted large parts of it. For example,
in the middl e 1980s , o f all corporate monies give n to U.S. universities, one-
third wa s provide d b y onl y 1 0 businesses , an d one-fift h o f al l industr y
funds—millions o f dollars—wa s provided b y onl y tw o corporations. 41 Al -
though curren t statistic s are not available, other indicators suggest this prob-
lem is getting worse, as industry-funded research in academia rose from $545
million i n 199 1 t o $1.05 billio n i n 1997 . Overall, from 198 0 unti l 1999, cor -
porate fundin g of university research ha s increased fivefold. And accordin g
to an exper t a t the Universit y of Wisconsin, corporate licensing of university
inventions generate s $2 1 billion i n annua l revenues. Industry-produced re-
search articles , coauthored with academics , rose fro m 2 2 percen t o f al l re -
search article s in 198 1 t o 41 percent in 1995. 42

In biomedical research , potentia l bias in academia appear s eve n stronger .
In 1981 th e West German pharmaceutical company Hoechst gave $70 million
to the Departmen t o f Molecular Biology a t Harvard in exchang e fo r rights to
market al l discoverie s mad e i n th e departmen t and t o exclud e al l funding
and researc h tha t interfere d with Hoechst's proprietary position. The sam e
year, Jack Whitehead gav e $125 million to MIT's biotechnology research cen-
ter i n exchang e fo r the center' s relinquishing control over paten t rights , fi-
nances, hiring , and choic e of research. In late 1998, the University of Califor-
nia a t Berkeley announced that it had signe d a  research partnership with th e
Swiss-based pharmaceutica l giant Novartis. The company agreed to pay $25
million ove r 5  years to the university : in return, Novartis would be allowed
to sif t throug h th e research of the departmen t of plant and microbia l biology
at Berkeley's College of Natural Resources . The compan y would be allowe d
to license u p t o about one-third o f the researchers' output . The potentia l for
bias in such arrangements i s massive, as past experienc e shows . Bett y Dong
at the University of California a t San Francisco , for example, discovered data
leading he r t o questio n th e effectivenes s o f medication taken dail y by mil-
lions of people. For 7 years she was unable to report these results because th e
company tha t pai d fo r her stud y blocked her. Likewise , David Kahn , at th e
same school, was sued in November 2000 by the company that sponsored hi s
AIDs drug study ; Kahn had publishe d a  report tha t th e company's drug was
ineffective. Suc h case s ar e not isolated . The Tuft s researche r Sheldon Krim-
sky discovere d tha t i n on e ou t o f three biologica l an d medica l journa l arti-
cles, a chief author ha d a  financia l interes t in the company fo r which the re-
search wa s being done . I n most cases , Krimsky discovered, this connectio n
was not revealed t o the readers. Mildred Cho of Stanford University likewise
discovered i n 199 6 tha t studies o f new dru g therapies were questionable . In
98 percent o f cases, industry-funde d studies reporte d tha t thei r ne w drug s
were more effective tha n standard treatment . Studies not funded by industry
found effectivenes s i n only 79 percent of cases. 43
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Military fundin g als o ma y b e a  sourc e o f bias i n academia . I n th e lat e
1980s expert s discovere d tha t 6 0 percen t o f Carnegi e Mellon' s researc h
funds wer e fro m th e U.S . Department of Defense. As of the mid-1990s , over
half o f the world' s scientist s an d engineer s worke d fo r the military . Two-
thirds of U.S. scientists and engineers work in defense, and the Department
of Defense spends $7 5 million per year, as of 1997, on university research.44

Given such funding, any university person who takes a stand contrary to that
of the corporat e or military funders may b e the victi m o f bias, jus t as Dong
and Kahn were .

Some universities may be selling their integrity in much the same way that
medieval churche s sol d pardon s an d indulgences . Ofte n universitie s giv e
the most power and interna l suppor t to departments that have the most ex-
ternal research funding behind them. As the noted Harvard biologist Richard
Lewontin put it , when he heard about Harvard's deal with Hoechst:

What abou t th e res t o f us wh o ar e s o foolis h a s t o stud y unprofitabl e
things like poetry, Sanskrit philology, evolutionary biology, and the his-
tory of the chansons? Will the dean have time to hear our pleas for space
and fund s betwee n meeting s with the university's business partners? 45

Indeed, i t i s doubtfu l whether academi c administrators wil l give facult y a
"fair shake" if their scholarship leads them to question the research methods,
assumptions, and politics of the government and industr y groups that fun d
academic work. In universities dominated by narrow technical, governmen-
tal, an d industria l concerns , suc h a s extramura l fundin g fro m corporat e
sources, environmenta l an d public-interest awarenes s may be almost nonex-
istent. A s th e Nobe l Prize—winne r Isidor e Rab i warned , thi s narrownes s
could pave the way for a repetition of what happened in Germany during the
1930s. The rise of militaristic nationalism, fuele d b y the dominanc e o f nar-
row technical an d professiona l training, eroded ethica l values and laid th e
foundation fo r Hitler's rise. It also can lay the foundatio n for allowing envi-
ronmental injustice . Give n a  restrictiv e conceptio n o f th e universit y an d
scholarship, i t was n o acciden t tha t i n 193 7 the Prussia n Academ y of Sci-
ences condemne d Alber t Einstein because he criticized Nazi-regime viola -
tions o f civi l liberties . Th e academ y sai d tha t h e shoul d hav e remaine d
silent, neutral, and "objective."46

Because democratic institutions are fed by the free flow of information and
criticism, democracies need universities to provide an independent perspec-
tive, especiall y o n environmenta l an d technologica l project s tha t ca n
threaten human welfare. Otherwise government must blindly choose the an-
swers offered onl y by self-interested individuals an d corporations—by those
who canno t b e trusted t o judg e what i s in th e commo n interest . Becaus e
democracy needs the Socrati c gadfly , th e detache d observer , and th e social
critic, neither society nor the university can afford t o become dominated by
special-interest groups. One way to avoid this domination is for citizens, and
especially professionals, to enter the public debat e as public interest and en-
vironmental justice advocates.
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Objectivity, Neutrality,  and  Responses  to  Bias

People ofte n fail to engage i n EJ advocacy because they wrongl y believ e the y
ought t o remain neutral . The y frequentl y believe that whateve r scholarshi p
or action i s not wholl y neutra l also i s not objectiv e and therefor e i s biased or
subjective in a  reprehensible way . But i f it makes sense for people to be EJ ad-
vocates an d no t merel y neutra l observer s o f society, then thi s chapter mus t
show tha t suc h neutralit y is not objectivity . On e reaso n neutralit y is not ob -
jectivity i s that ther e is n o wholl y neut ral o r value-fre e inquiry . Even scien -
tists must rel y on judgments about methodological values such a s simplicity
or heuristic power . The y mus t rel y on methodologica l values because ther e
is n o fact-valu e dichotomy , an d fact s alon e neve r determin e al l aspect s o f
any situation . Fact s always ar e incomplet e and saddle d wit h implici t inter -
pretations. As a  result, no inquiry is value free. Nevertheless , genuine objec -
t iv i ty often is possible because no t al l methodological and ethica l values ar e
subjective i n a  reprehensible way . No t al l value s deserve equa l respect , be -
cause ther e ar e rationa l reasons , short o f empirical o r factua l confirmation,
for accepting one scientifi c theor y over another. Similarly, in ethics ther e are
rational reasons , suc h a s consistenc y or equa l t r ea tmen t , fo r accepting on e
ethical valu e over another.

If no t al l ethical and methodologica l value s ar e subjective or biased, the n
one ough t t o advocate the best value s and become a  partisan on their side. In
fact, ther e are a t leas t six epistemologica l and ethica l grounds, fo r believin g
that objectivit y does no t equa l neutra l i t y an d tha t citizen s ought no t alway s
remain neutral .

1. Failur e t o criticize indefensible or questionable values gives implici t
assent t o them , especiall y i n ethics o r public policy . Once one ad-
mits tha t methodologica l an d ethica l values are unavoidable i n an y
speaking and writing , then no t to assess those value s is implicitly to
sanction them . T o avoi d uncri t ica l acceptanc e o f ethicall y danger -
ous, statu s qu o values , one mus t crit iciz e the m rathe r tha n remai n
neutral.

2. No t al l ethica l an d methodologica l positions are equall y defensible .
Thus real objectivit y requires one to represent indefensibl e position s
as indefensible and les s defensibl e positions as less defensible .

3. T o represent objectivit y a s neutrality—i n the fac e o f a threat lik e en -
vironmental injustice—serve s the interest s o f thos e responsibl e fo r
the threat.

4. T o represen t objectivit y a s neutralit y encourage s peopl e t o mas k
evaluational an d ethica l assumption s i n thei r speakin g an d writin g
and henc e t o avoi d publi c disclosur e of . an d contro l over , thos e
assumptions.

5. T o represent objectivi t y a s neutralit y presupposes tha t objectivit y is
somehow "given, " rathe r tha n negotiate d an d discovere d sociall y
through th e give-and-take of alternative points o f view.
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6. Mos t disturbing o f all, to represent objectivity as neutrality sanction s
ethical relativism and therefore injustice. This is what happened dur -
ing World War II when som e anthropologists fro m Columbia Univer-
sity were asked about their position o n the actions o f the Nazis. They
said that because conflict s between the Nazis and others represente d
a controvers y ove r valu e systems , the y ha d "t o tak e a  professional
stand of cultural relativity," to be "skeptics" with respect to all judg-
ments of value.47

At least three groups in contemporary society tend to support such stances
of skepticism and relativism with respect to judgments of ethical value. They
would reject th e notion tha t citizens , especially scholars and professionals,
have duties to act as EJ advocates. These groups include (1 ) the "deconstruc -
tive" postmodernist s wh o have tried to undercut th e foundations of ethical,
social, an d epistemologica l criticism ; (2 ) the naiv e positivist s sometime s
found amon g natural scientists ; an d (3 ) the socia l scientist s who hav e con-
fused neutralit y with objectivity . Because a number o f authors already have
shown why these three groups go wrong,48 there is no reason to repeat their
arguments here. Instead the remainder of this chapter will survey some addi-
tional ethica l argument s fo r EJ advocacy an d the n sugges t some practica l
steps for becoming an environmental justice advocate.

Consequentialist Arguments for Environmental
Justice Advocacy

One of the most powerful Consequentialist or utilitarian argument s in favo r
of environmental justice advocacy is that, without it , greater harm is likely to
occur, mor e person s ar e likel y t o be hurt , an d mor e importan t value s ar e
likely to be sacrificed . I f more people ha d behave d a s justice advocates, for
example, Naz i experimentatio n o n prisoners , Jews , gypsies , an d leftist s
never migh t hav e occurred . Likewise , E J problems—such a s placin g mos t
hazardous-waste incinerator s i n minorit y communities—migh t stop i f citi-
zens, scholars , an d othe r professional s took partisan stance s agains t them .
Advocates coul d hel p educat e fello w citizens , join a  civic group , or wor k
with an NGO that has been organized to protect vulnerable people .

Of course, the obvious objection to taking partisan stances on public issue s
is that such stances may be wrong. Careful people, especially scholars, ought
never move beyond the facts. But if knowing that one were completely factu -
ally an d ethicall y correc t were a  necessary condition fo r taking a  position,
like EJ advocacy, many evils would be so advanced that it would be impossi-
ble to stop them. Moreover, in a situation of uncertainty, open-minded advo -
cacy often promotes a search fo r the facts , counterarguments , public discus -
sion, and resolution of uncertainties. Eve n if citizens or scholars were wrong
in advocating particular courses of action, open-minded E J advocacy might
encourage public educatio n an d debate , correction of positions, analysi s of
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the issues , an d progres s towar d th e trut h an d righ t action . Suc h advocac y
also might help to reverse a  status quo dominate d b y the veste d interest s of
industry, greed , bi g government , an d th e military . As alread y suggested ,
without suc h advocacy, silence or neutrality probably woul d serv e the status
quo. As Abraham Lincol n put it , silenco or neutrality makes peopl e cowards
in the face of potential evils and thu s implicitly sanctions those evils. I f most
citizens d o no t becom e public-interes t an d E f advocates , the n advocac y
could becom e th e prerogativ e of tbe wors t element s o f society, just a s a  vol-
unteer army ha s ofte n become the prerogative of no'er-do-wells, and politic s
has ofte n becom e th e prerogativ e of the corrupt.

Environmental justic e advocacy also i s defensibl e o n largel y prudentia l
grounds, a s the las t chapter suggested. Rising cancer rates provide a clear ex-
ample o f the potentia l harm. Since 1950 . cance r ha s been increasin g roughl y
1 percen t pe r year . Tbe Nationa l Academ y o f Sciences confirm s tha t pesti -
cides i n food , alone , wil l caus e ove r on e millio n premature cancer s i n th e
next 7 5 years i n th e Unite d States. 49 Mor e American s ar e no w dying , eac h
year, from environmentally induced cance r tha n from murder . I f society does
not reverse these trends, then according to the Nationa l Academy, cancer wil l
soon be the leadin g cause o f mortal i ty i n th e Unite d States/ 50 Eac h year , ac-
cording t o th e America n Cance r Society , more tha n a  millio n ne w case s o f
cancer aris e in the U.S. . and mor e than six hundred thousand Americans die
prematurely of cancer/51 Breast cancer has been increasing by about 1  percen t
per yea r since 1973 , colorectal cancer by 19 percent since 1950 , an d prostat e
cancer b y 6 9 percent sinc e 1950 . Hodgkin' s disease ha s rise n b y 2 4 percen t
since 1950 an d non-Hodgkin' s lymphoma by 12 3 percent since 1950 . Cance r
of the laryn x ha s gon e u p b y 7 0 percent durin g the sam e tim e period . Sinc e
1950, stomac h cance r ha s increase d b y 42 percent , bladder cance r b y mor e
than 50 percent, an d kidne y and rena l pelvis cancer by 82 percent. Malignant
melanoma o f the ski n ha s increased b y more than 20 0 percent. For all cancer
sites combined , ther e ha s bee n a  36-percen t increas e since 1950 . Mos t dis -
turbing, the incidence o f cancers among children under age 15 has risen by 32
percent sinc e 1950 . Althoug h medica l progress ha s slowed cance r mortality ,
cancer incidenc e i s increasing roughl y six times faster tha n cancer mortalit y
is decreasing . Moreover , cancer i s no longe r mainly a  diseas e o f old people .
The averag e cancer vict i m die s 1 5 years earlie r than othe r people. 52 A s th e
public health exper t Joh n Bai le r pu t s it , more peopl e ar e dyin g prematurel y
of cancer, and t o claim otherwise is "to mislea d the American public. 5 3

If th e precedin g cance r statistic s ar e correct , the n on e wa y t o avoid thes e
cancers i s for people t o take a stand agains t preventable pollution from facil -
ities that violat e environmental just ice . Another solution might be advocac y
for tighte r workplace-pollution controls. A recent U.S . Secretary o f Health,
Education, an d Welfar e said tha t a t least 20 percent of all premature cancers
were workplac e related. 54 Som e export s claim tha t cance r cost s th e United
States ove r $2 5 billio n pe r yea r i n los t workdays , economi c failures , an d
medical bills. 55 A s chapte r 7  argued , suc h dat a sugges t ther e might b e eco -
nomic as well a s ethical grounds for public interest and E J advocacy.
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Deontological Arguments for Environmental
Justice Advocacy

There also are good deontological reasons for believing that citizens have du-
ties to engage in EJ advocacy. As the previous chapter argued, if people have
the abilit y to make a difference, an d i f it would caus e them no serious hard-
ship to do so, then they have the duty to attempt to act as EJ advocates. As the
previous chapter als o argued , people have a responsibility to act as EJ advo-
cates, at least insofar a s they are complicit in, and have benefited from , envi-
ronmental injustices . Perhaps the y hav e no t endure d particula r pollution
threats because politically and economicall y vulnerable people already had
them in their backyards. If they have paid less for goods because those goods
were produced by manufacturers who spe w their pollutio n into poor areas,
then the y hav e a  responsibility throug h complicity . Citizens in developed,
western countrie s ofte n bea r a  specia l responsibilit y throug h complicity .
Western standards o f living and luxurie s frequently ar e made possible only
through environmental injustice in foreign workplaces and only through de-
veloped nations' using a disproportionate share of environmental resources.56

Because citizens who are professionals may be the only people with edu-
cation adequat e fo r particular type s o f public-interest advocacy , they ma y
have specia l obligations . Professional ethic s als o dictate s that, by virtue of
the benefit s professionals receive from society , they have obligations to the
public to protect its interests. Indeed , professionals' obligations to third par-
ties (the public) often supersede obligations to first parties (employers) and to
second parties (colleagues). In the case of employees of state universities, be-
cause th e taxpayers of the stat e are literally the professors ' employers, pro-
fessors may have a special obligation to protect the public interest, one part
of which includes environmental justice.57 By virtue of their position, the an-
thropologists wh o faile d t o oppos e Hitler , prior to Worl d War II, probably
failed both in their role responsibilities, as public educators, and in their ob-
jectivity. I t is not objectiv e to sa y that committing atrocities is neither righ t
nor wrong. It is not objective to say that one should be neutral regarding ex-
perimentation o n prisoner s withou t thei r consent . I t i s not objectiv e t o be
neutral in the fac e o f systematic discrimination agains t minorities. Genuine
objectivity requires calling a spade a spade. And i f so, another important de-
ontological argument for EJ advocacy is that objectivity requires not neutral-
ity but treating a questionable ethical position as if it is questionable. As Aris-
totle recognized, equal treatment does not mean the same treatment. To the
degree that they trivialize and trea t morally different position s equally, peo-
ple discriminate if they remain neutral in the face of environmental injustice.

Restrictions on Environmental Justice Advocacy

Admittedly, if one takes a position of EJ advocacy, then fairness requires on e
to give equal consideration to all relevant interests and to answer all relevant
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objections of "the othe r side. " But advocates sometime s ar e more intereste d
in preaching t o the converted tha n in critically evaluating alternative posi -
tions, especially thei r own methodological and ethical values . Another nec-
essary conditio n fo r ethically defensibl e E J advocacy is that i t meet Willia m
Frankena's criterio n fo r discrimination: ove r the lon g term, i t must lead t o
greater overal l equality and good for everyone. Otherwise, any "discrimina -
tory" or partisan arguments, even for environmental justice, ar e not justifi -
able and ma y us e other people merel y a s means t o some end. 58 But herein
lies the problem, a s chapter 5  illustrated. Those wh o want t o build th e pro-
posed Yucc a Mountain wast e repository , which migh t threaten futur e gen -
erations i n perpetuity o r might harm Nativ e American communities nearby ,
typically agree  with Frankena' s philosophica l principle s of equal consider-
ation o f interest s an d wit h achievin g greater equalit y an d good , ove r th e
long term . Instead , usuall y they disagre e over th e facts . The y disagree , for
example, abou t whethe r Yucca Mountain will leak ove r hundreds o f thou-
sands o f years o r whether futur e human s ca n accommodat e themselve s t o
increasing exposur e t o pollutant s fro m th e respository . Give n suc h dis -
agreement, one o f the mos t important tasks of EJ advocates is to understan d
and evaluat e th e factua l assumption s the y make. 59 P'actua l evaluatio n i s
particularly important because it determines th e gravity of the threat against
which advocate s o r partisan s ar e justifie d i n speakin g an d acting . Pau l
Gomberg argues tha t advocates even ma y be justifie d i n killing others, pro-
vided that they have satisfied certain demanding factual an d ethical consid -
erations havin g t o do with th e gravity of the physica l threat an d th e guil t of
those responsibl e fo r it.60 Wher e th e threa t i s catastrophic , and killin g its
perpetrators i s the onl y way to prevent catastrophe , Gomberg says it is ethi-
cal to consider killing. If he is correct, then the graver the EJ threat, all things
being equal , th e mor e justifie d i s a  partisan respons e t o it . In hi s fust  an d
Unjust Wars,  Michael Walze r also is able to countenance even killing in th e
name o f advocacy. He claims that because "th e surviva l and freedo m of po-
litical communities .  . . are the highes t values of international society." one
can countenance eve n th e killin g of civilians who threate n th e existenc e of
a nation. 61

But wha t abou t Eart h First!' s actions ? A s discusse d i n chapte r 1 , Earth
First! i s a n organizatio n tha t promote s environmenta l protectio n throug h
acts o f ecotage or ecological sabotage , such a s spiking timber so it cannot be
cut. I s one justifie d i n bein g an Eart h First ! advocate and a  partisan i f one's
goal is to help ensure environmental justice and to protect a greater environ-
mental good , survival o f the plane t an d it s people? If Walzer is correct, then
might on e be able to argue analogously tha t surviva l o f the eart h an d it s in-
habitants i s the highes t o f all values? Might even th e mos t extreme forms of
advocacy an d partisanship , suc h a s killin g civilians , b e countenance d i f
doing so were necessar y to survival?

Although h e di d no t write about philosophical advocac y or partisanship ,
John Lock e appears to justif y advocac y and it s underlying partisan concep -
tion of human relationships when h e says:
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One may destroy a man who makes war upon him, or has discovered an
enmity to his being, for the same reason that he may kill a wolf or a lion.
Because they ar e not under th e tie s o f the commo n law o f reason, they
have no other rule but that of force and violence, and s o may be treated
as a beast of prey.62

Few people , however, ar e likely to find themselve s i n situation s in which ,
because others are making "war" on them, they have the right to destroy their
aggressors or to advocate their destruction . Ke n Saro-Wiwa and hi s follow -
ers, discusse d i n chapte r 6, may have been an exception. Although they be-
haved nonviolently, they may have been in a situation in which they had the
right to destroy thei r Shel l aggressors, precisely becaus e Shell was makin g
"war" on the Ogoni people. Whether Saro-Wiwa would hav e succeeded i n a
violent attempt to stop Shell, however, is another matter. Strong advocacy of
a particular ethical an d policy position, amounting to coercion o r even vio-
lence, nevertheles s i s mor e justifiabl e theoreticall y t o th e degre e tha t i t i s
necessary to prevent some greater evil , such as destruction of the Ogoni peo -
ple and thei r homelands . Althoug h it is questionable whether he succeeds,
Garrett Hardin attempts to justify the highly coercive measures he defends in
"The Traged y of the Commons " and "Livin g on a  Lifeboat" by alleging they
are necessary to prevent greater evil. Hardin argues that greater numbers of
people an d large r area s o f the plane t wil l b e destroye d i f western govern -
ments continue to provide aid to developing nations whose populations ex-
ceed the carrying capacity of the land. He argues that such aid will only en-
courage greate r growt h tha t i s eve n mor e unsustainable. 63 A s chapte r 8
noted, however, Hardin err s because he forget s that people in developed na-
tions bear some responsibility for the fac t that developing countries so ofte n
exceed the carrying capacity of their lands.

Many people probably believe that EJ problems are not quite so simple as
Hardin or as Earth First! members believe, just as the political world is not so
simple as Marxist revolutionaries claim. Neither worldview clearly or easily
justifies highly partisan positions an d actions. Compelling factual considera -
tions raise questions about the Marxis t R. P. Butt's claim,64 for example, that
fascist deeds and acts of war are inevitable under capitalism. And i f so, capi-
talism may be more justifiable than Dut t realizes. Likewise, some acts of ap-
parent environmenta l injustic e o r environmental degradation may be more
justifiable onc e one understands th e factua l complexit y of the situation . At
the least , EJ advocates should recogniz e that most actions involve some un-,
certainty regarding their causal effects , an d E J actions are no exception. Ad-
vocates also should recognize that their opponents sometimes may be correct
when they question whether a  particular case provides authentic evidence of
environmental injustice , or when they clai m th e greater good justifie s som e
environmental injustice.

But i f would-b e advocate s mus t engag e i n detaile d factua l an d ethica l
analysis, then some acts of EJ advocacy may not be easily justifiable. For ex-
ample, recent news reports indicated that there has been a  cluster of primary
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brain cancers , especiall y amon g Nativ e American an d Latin o residents nea r
the Los Alamos Nationa l Laborator y (LANL) in New Mexico, where nuclear -
weapons researc h i s conducted . Scientist s kno w tha t radiatio n cause s can -
cer, and the y have a  dose-response curv e to measure th e effect s o f radiation
exposure. The y als o kno w that ther e i s a statistically significant increase i n
the diseas e rat e in the Los Alamos area . The epidemiological studie s ar e in-
conclusive, however, because they cannot uncontroversiall y link the height -
ened effect , cancer , t o the allege d cause, radiation exposure. Fo r one thing ,
cancer typically has a  latency period and ma y take decades t o appear. More-
over, researchers frequentl y canno t rul e ou t intervening factors an d alterna -
tive causes o f the cancer—con/bunders 65—so massiv e scientific uncertainty
besets claim s abou t E J near Lo s Alamos. Muc h o f the uncertaint y arise s be-
cause o f the fault y methodolog y use d i n require d impac t assessment s lik e
that at LANL. There the assessors use d questionable risk models that ignore d
both acciden t magnitude s (i n favor o f accident rates) and th e disproportion -
ate risks face d b y minorities . Such subjectiv e model s enabled th e LAN L as-
sessors t o ignor e th e doublin g o f risks face d b y minorities , a s opposed t o
those faced by nonminorities; to allege that the cancers were unrelated to Los
Alamos; an d the n t o approv e massiv e expansio n o f LAN L operations , de -
spite publi c opposition , controversy , an d uncertainty. 66 In orde r t o justify -
any action s o f environmenta l justic e advocac y a t LAN L o r elsewhere , on e
must attemp t to address an d alleviat e such scientific erro r an d uncertainty .

On the one hand, if partisan action s or advocacy are so strident they caus e
society to lose the ability to engage in rational analysis of a situation, then cit-
izens might lose some of their autonomy, civil liberties, and capacit y for free
informed consen t t o environmenta l hazards . Partisa n action s o r advocac y
also could lea d to a politicization of science an d t o distrus t o f experts. A s a
result, othe r environmenta l advocates could los e credibility . Such a  loss of
credibility coul d hur t no t onl y societ y an d th e environmen t bu t als o th e
cause o f environmental justice .

On the other hand, avoidance of all advocacy and partisan scholarshi p als o
could lead to negative consequences . A s already mentioned , th e U.S . Offic e
of Technology Assessment claim s that up t o 90 percent o f all cancers ar e en-
vironmentally induce d an d theoretically preventable.67 Within the next sev-
eral years, cancer wil l bcorae the leadin g caus e o f death of Americans; every
year, th e diseas e no w kill s si x hundre d thousan d American s prematurely ,
more people tha n di e o f murder.68 A s already indicated , eve n th e Nationa l
Cancer Institut e admit s tha t sinc e 195 0 cance r ha s bee n increasin g i n th e
United State s at the rate of about \  percen t per year, afte r on e adjusts for in-
creases cause d b y smoking. 69 Ha d mor e people spoke n ou t t o advocate re -
duction of suspected environmenta l carcinogens, these alarming cancer rate s
might not be what they are today. Had more citizens an d professionals , espe -
cially mora l philosophers , argue d abou t the ethica l constraints on behavio r
in situation s o f scientific uncertainty , then societ y might no t s o easily have
accepted thes e carcinogens . I f citizens an d professional s ha d engage d i n
public-interest advocacy , those in a position to stop escalating cancer death s

200 Environmental Justice



might have been forced to do so. As already noted, when the Chernobyl acci-
dent too k place, nuclear-industry spokespeopl e an d official s i n th e forme r
USSR said (and continue to say) that i t caused onl y 31 casualties. The Sovi-
ets forbade medical doctor s fro m attributin g any deaths to radiation-related
causes, even though U.S. experts say the number of Chernobyl-induced pre -
mature fatalities from cance r will be approximately 475,000.70 If citizens fai l
to ac t a s E J advocates fo r the fou r millio n peopl e (one-fourt h o f whom ar e
children) livin g near Chernoby l and receivin g high exposures , the n th e re-
sulting harm could be catastrophic.

As the chapter' s discussion o f the tilted playin g field suggested, one also
might be able to justify E J advocacy or partisanship o n the ground s that to-
tally neutral or nonpartisan dialogu e is impossible. The argument here is that
those who need to hear nonpartisan analysi s would not listen to it, and some
of those at fault in situations of environmental injustice have not listened for
a lon g time . Thi s i s th e sam e justificatio n suggeste d b y Joh n Lock e an d
quoted earlie r in the chapter. He believed that i t cannot be taken for granted
that two human being s ar e bound b y the sam e morality or common law of
reason, tha t the y ar e capabl e o f listening t o each other . Instea d Locke say s
that a common bond o f morality depends on the actual relationships among
people, including their intention s towar d each other.71 If so, one constrain t
on would-be advocates is that they attempt to examine their own and the in-
tentions o f those the y confront , t o determin e th e degre e to which they ar e
open to rational evaluation o f the situation.

One intention necessar y fo r advocacy is that advocate s treat "person s o n
the other side" as being responsible fo r their actions and able to change. But
to treat others i n this way one must believe in their susceptibility to ethical
dialogue.72 Dialogue both helps to establish, and is presupposed by, a moral
community of agents seeking agreement. If the opponents cannot be moved,
and if rational persuasion i s impossible, then people may not be required to
be advocates . As Paul Gomberg puts it, i f fascist brutality and fascis t mind-
sets are inevitable, then morality is useless.73

According to Gomberg's and Locke' s partisan o r nonuniversalist concep-
tion o f morality, a conception tha t help s t o justif y advocacy , there may b e
people with whom on e does not share a morality and to whom one' s moral
duties are limited. Bu t to the degree that advocates are committed to a uni-
versalist o r common morality—to the belief that virtually everyone is open
to rational suasion—they might not be able to justify eithe r partisan act s or
extreme advocacy. They might deny that some people were "out to get" oth-
ers or that some people were incapable of recognizing the wrong done by en-
vironmental injustice . I n Reube n Ainsztein' s words , describin g th e Holo-
caust, "Becaus e [Jews ] .  . .  believed i n progres s and perfectibilit y o f man,
they wer e th e las t to realize ho w bestia l th e Germans were."74 On e central
question, i f this chapte r i s correct, is whether som e people ar e bestial an d
thus outside moral community. If so, can they be written of f or not? The ob-
vious problem with the most extreme forms o f environmental justice advo-
cacy is that they may rely on questionable assumptions abou t the limit s of
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moral community , th e absenc e o f a  universalist morality , o r th e imminen t
threat o f catastrophe. O n the one hand , becaus e peopl e ofte n d o not under -
stand full y th e ethica l an d factua l condition s aroun d them , they cannot al -
ways determin e whethe r o r no t a  particula r typ e o f advocac y i s justified.
Factual o r ethica l uncertaint y require s ethicall y conservativ e actions , ac -
tions not likely to harm eithe r peopl e o r the environment. On the other hand,
if the argument s o f this and th e previou s chapter ar e correct , then there is a
tilted playin g fiel d i n government, industry, and academia , an d tha t playin g
field militate s agains t environmenta l justice . I f people hav e th e abilit y t o
challenge tha t injustic e an d i f the y bea r som e complicit y fo r it , the n the y
have a t leas t minima l dutie s t o ac t a s environmenta l justice advocates. Bu t
what d o people hav e dutie s to do?

Practical Steps: Working with
Nongovernmental Organizations

The end o f an already lon g book is not the place t o begin to spell ou t the pre -
cise natur e o f citizens' E J duties. Fo r on e thing , suc h a  response woul d re -
quire a  detailed analysis of the concep t o f collective responsibility fo r social
problems. Ther e are lengthy treatments of this concept elsewhere , an d there
is no need to repeat the m here , even were ther e space an d time . Moreover , a
precise answe r t o th e questio n about citizens ' specifi c EJ duties woul d re -
quire a case-by-case analysis. It would require people to know thei r own abil-
ities, the precise need s o f their own communities , and th e organizations tha t
already exis t t o address E J problems. Instead , the remainde r o f this chapte r
suggests som e general strategie s an d illustration s o f how citizen s migh t en -
gage in EJ advocacy.

An individua l acting alone can d o l i t t l e to correct socia l problems suc h a s
environmental injustice . As a result, the most effectiv e method s fo r doing so
must b e collective . But collectiv e group s suc h a s governments , industries ,
and universitie s ofte n ar e ineffective , biased , or directed a t goals other tha n
EJ. An alternativ e vehicle fo r addressing E ) is NGOs, voluntary association s
of church, civic , political , recreational, or professional groups tha t ar e dedi -
cated t o a  particula r goa l o r politica l mission . A  churc h sou p kitchen , a n
NGO, might be dedicated to feeding th e homeless. A book club might be ded-
icated t o intellectua l exchange abou t book s the grou p has read . NGO s have
been particularl y effectiv e recently , for example, i n defeatin g th e Multilat-
eral Agreemen t o n Investmen t (MAI ) and i n supportin g signing a  treat y to
ban landmines . Negotiate d i n secret , th e MA I was a n internationa l invest -
ment protoco l that established rule s favorable to investors but neithe r to the
poor no r to the environment. After someon e leaked a  copy of the MAI to Pub-
lic Citizen, an NGO, the group organized an internet campaign. Working with
six hundred huma n rights, labor , and environmenta l organizations in 7 0 na-
tions, Public Citize n stoppe d th e MAI . Similarly, with the help o f email an d
the internet , an NGO called "the Internationa l Campaign to Ban Landmines "
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(ICBL) worke d t o promot e a n internationa l treat y t o ba n landmines . B y
March 1999,131 nations had signed the treaty.75

By paying an annual membershi p fe e of only $2 5 or $30, one ca n help i n
many desirable E J projects. One can remain informed through NGO mailings
and email , lobb y governmen t officials , hel p educat e others , an d wor k o n
practical, justice-building projects. One of the mos t effective NGO s address-
ing EJ is the Earthjustice Defense Fund (EJDF), formerly known as the "Sierra
Club Legal Defense Fund." The group uses U.S. courts and internationa l tri-
bunals t o hold governments an d corporation s accountabl e for their action s
affecting peopl e an d th e environment . Fo r example , i n th e yea r 2001 , th e
EJDF convinced the autho r of a United Nations report to affirm tha t interna-
tional law gives people rights to a healthy environment . Among many other
achievements, the EJDF in 2001 also forced the U.S. EPA to enforce the Clean
Air Act in San Francisco. In the year 2000, for instance, EJDF persuaded th e
federal governmen t t o writ e ozone-cleanu p plan s fo r metropolita n area s
throughout th e Unite d States . I t also force d th e governmen t to reverse th e
ruling o f the Stat e Water Commission i n Hawaii s o as to preserve the water
rights of native communities. Some 1999 EJDF activities have included stop-
ping the discharge of raw sewage into the Napa River in California and forc -
ing the state of Florida to set pollution limits for seven hundred water bodies
in the state.76

If on e prefer s an internationa l focus o n E J issues, fo r example, one migh t
join the International Commission on Occupational Health, based in Milan.
With more than two thousand member s in 93 nations, the group works with
the World Health Organization and the United Nations Environment Program
to promote environmental justice in the workplace. If one is more interested
in human rights—related work in EJ, one might decide to join Minority Rights
Group International, an NGO based i n London. Members of this group have
worked with UN agencies to study a variety of issues, such as effects o f armed
conflict o n children , an d t o monitor minority-right s abuses throughout th e
world.77 Someon e dedicated to development-related EJ work might join the
International Solar Energy Society (ISES). This group, based in Freiburg, Ger-
many, provides funds , expertise , and coordination fo r a variety of global proj-
ects, such a s rural electrification in Africa, sustainabl e energy in China, and
solar cities throughout the world.78

NGOs ar e especiall y neede d becaus e individua l citizens , a s compare d
with business o r government, have little formal power. But by acting together
as consumers , voters , an d NG O members , citizen s ca n wiel d enormou s
power to initiate reforms in government and business an d to promote human
rights an d sustainabl e development . Nonprofi t NGO s numbe r mor e tha n
23,000 globally. In the internationa l economy , the y comprise a  $1.1 trillio n
industry that is larger than the gross domestic product of all but seven coun-
tries i n th e world . Thi s nonprofi t secto r employs 1 9 million peopl e i n 22
countries. I t can be a considerable force for reform.79

What are some of these reforms? Working through NGOs , people have th e
ability to make it more costly for firms not to use, than to use, safe technology
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and reasonable environmenta l protections. The y have the ability to persuade
corporations to be better environmental citizens an d to force governments to
promote EJ . As the U.S . cases o f successfully boycottin g both nonunio n let -
tuce an d Nestl e product s revealed , well-organized Wester n consumer s ca n
send corporation s an d government s a  message vi a their pocketbooks . The y
can forc e growers t o hir e onl y unio n far m workers , s o tha t thes e worker s
have healthie r workin g conditions . The y can persuade companie s like Nes-
tle no t t o pre y o n vulnerabl e Third Worl d peopl e b y fals e advertisin g an d
selling the m infan t formul a whos e saf e an d sanitar y use i s locally impossi -
ble. A s the 199 5 Shel l Oi l public-relations fiasco wit h th e Bren t Spar illus -
trated, and as British Petroleum public-relations successes prove, consumers
can boycot t or promote firms, depending on thei r Ef practices. The y can en -
sure tha t when companies follo w th e least-cos t method, i t is less expensiv e
in the long run. because of lost sales, to use environment-friendly technology
and t o avoid environmenta l injustice. Unite d State s citizens also ca n lobby
for U.S . export controls , for a return at least to the Carter-administration pro-
cedures and for abandoning the more lax current policies of not warning im-
porting nation s abou t dangerou s products when the y are shipped. A t pres -
ent, dangerous export s t o developing nations ar e increasing not decreasing .
Between 199 2 an d 1996 , U.S . chemica l companie s increase d export s o f
banned pesticide s b y 1 8 percent , and o f never-registered pesticides, b y 4 0
percent.80 Citizens working with NGOs likewise can help developed nation s
to recognize their citizens ' rights to EJ and t o bodily security. They can lobby
for stoppin g al l form s o f assistance to al l government s not recognizing , for
example, their citizens ' rights to organize in the workplace. 81

Henry Shu e suggest s forcin g abolitio n of the U.S . Overseas Private Invest-
ment Corporatio n (OPIC) , a n agenc y receivin g congressiona l (taxpayer )
funds t o distribute to American firms locating abroad. OPIC has used taxpay-
ers' mone y fo r many nonsustainabl e and dangerou s efforts . Fo r example , it
helped a  U.S. company. Abex, build a  substandard asbestos plan t in Madras,
India. OPI C also ha s use d ta x dollar s t o underwrit e a substandar d Africa n
smelting complex owned by a U.S. corporation. In addition to forcing tighter
control o f OPIC, citizens also coul d help victims of environmental injustice
by urging the United States to favo r differentiall y government s tha t promote
environmentally saf e projects , tha t emplo y healt h an d safet y regulations ,
and tha t suppor t strong , independen t unions. 82 Anothe r practica l strateg y
for helpin g victim s o f environmental injustice woul d be t o urg e the USAID
and th e Worl d Ban k t o promot e onl y th e safes t an d mos t environmentall y
sustainable developmen t projects . Unite d State s Representative s Joh n
Seiberling an d Claudin e Schneide r alread y made thi s proposal , and thei r
suggestions wer e th e focu s o f congressional effort s i n thi s regard , althoug h
vested interest s thwarte d thei r attemp t t o abolis h OPIC . Seiberlin g an d
Schneider likewis e supporte d effort s t o pres s multilatera l developmen t
banks t o promot e soun d developmen t projects. 83 Peopl e als o ca n lobb y
groups such a s CARE, th e Worl d Bank, an d th e Churc h Worl d Service an d
urge the m t o us e lendin g and assistanc e guideline s tha t suppor t onl y th e
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safest environmental and technological projects , those that promote environ-
mental justice . As of the yea r 2000 , the Worl d Bank i s promoting medical -
waste incinerator s i n 2 0 developin g nations , eve n thoug h the y wil l emi t
dioxins an d othe r toxi c chemicals , an d eve n though loca l peoples sa y they
do no t wan t th e risks . Environmental-justic e advocacy migh t assis t loca l
people in these nations. 84

Conclusion

Because we believe in progress and the perfectibility of humans, because we
sometimes deny the evil around us , we often ar e slow to recognize the nee d
for E J advocac y an d fo r joinin g voluntar y associations , NGO s tha t hel p
achieve civic goals such as environmental justice. 85 We fail to recognize that
unless w e are the agent s of democracy and socia l reform, ther e wil l be nei -
ther democracy nor social reform.

Kris Kristofferson describe d his own democratic and participative trans-
formation, fro m being the child o f a career military officer an d volunteerin g
for Vietna m t o becomin g a  Rhode s scholar , a  longtim e antiwa r activist , a
supporter o f the Unite d Far m Workers , and a n opponen t o f United State s
policy i n Centra l America. He claimed tha t hi s ow n idealis m an d naivet e
about bot h human s an d th e governmen t kep t hi m fro m recognizin g th e
severity o f the militar y an d environmenta l danger s around him . His igno-
rance kep t hi m fro m takin g a  position o f advocacy for vulnerable people .
"Growing up," he says,

I was never aware of the fac t that only white males who owned property
were covered in the Constitution an d could vote, and the whole country
was built on genocide, th e murder of natives. I've often though t that the
more I  read, the mor e I  realized tha t ou r Governmen t may never hav e
stood fo r the thing s I  believe in . Bu t they made a  mistake. Somewher e
along the lin e the y taugh t me that' s wha t w e stoo d for , and no w I  de-
mand it.86

We must deman d it as well .
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